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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

-X 

USDCSDNY 
DOCUMENT 

ELECTRONICALLY FILED 
DOC #: 
DATE FILED: flCC 1 0 201! 

12 Civ. 3040 (KBF) 

MEMORANDUM 
DECISION & ORDER 

TRAVELERS INDEMNITY CO., et al., 

Plaintiffs, 

-v-

NORTHROP GRUMMAN CORP., et al., 

Defendants, 

and 

CENTURY INDEMNITY COMPANY, 
eventual successor in interest to INSURANCE 
COMPANY OF NORTH AMERICA, 

Nominal Defendant. 
X 

KATHERINE B. FORREST, District Judge: 

The instant action concerns a large insurance coverage dispute relating to 

environmental claims. On March 9, 2012, plaintiffs Travelers Indemnity Company, 

Travelers Indemnity Company of Connecticut (formerly known as Travelers 

Indemnity Company of Rhode Island), Travelers Casualty and Surety Company 

(formerly known as The Aetna Casualty and Surety Company), and Travelers 

Property Casualty Company of America (formerly known as Travelers Indemnity 

Company of Illinois) (collectively "Travelers") declined coverage for certain claims 

and commenced this lawsuit six days later, on March 15, 2012. (Dec. 5, 2012, Letter 

from Travelers to the Court.) Defendants Northrop Grumman Corporation and 
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Northrop Grumman Systems Corporation (collectively "NGC") removed the action to 

this Court on April 17, 2012. (Notice of Removal, ECF No. 1.) 

The Court has now received its first discovery dispute in this matter. 

Consistent with the Court's rules, the parties made letter submissions outlining the 

dispute and setting forth the relief requested and bases for opposing such reUef. 

The Court's practice is to rule on such disputes and, simultaneous with issuing its 

decision, post the underlying letters on the docket. This allows the parties to later 

reconstruct precisely which issues were raised and provides a full appellate record. 

The Court has received two letters from NGC dated November 29 and 

December 6, 2012, and one letter from Travelers dated December 5, 2012. NGC 

asserts that Travelers has improperly refused to produce communications with, and 

documents received from, federal and state agencies (such as the EPA, the U.S. 

Navy, and the New York State Department of Environmental Conservation 

("NYSDEC")) and third-party claimants. NGC's Document Requests number 10, 11, 

and 28, seek such communications and documents. NGC also asserts that Travelers 

has improperly refused to identify third-parties with whom it communicated about 

the environmental claims as requested in Interrogatory 5. 

Travelers, for its part, contends that such communications and documents 

are protected from disclosure under the attorney-client and work product privileges. 

In particular, Travelers maintains that it has produced non-privileged 

communications with third-parties and that the remainder of documents and 

information relate to information Traveler's counsel gathered from public sources 
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for purposes of preparing for the instant litigation. In effect, Travelers' argument is 

that its receipt of such materials is akin to an attorneys' selection of materials in 

preparation for a deposition — such selection having long been considered to reflect 

an attorneys' mental impressions and case strategy. Travelers also asserts that 

NGC may obtain many of the same documents from its own search of public 

sources, and that in any event NGC has demonstrated neither a substantial need 

for the materials nor that the documents cannot reasonably be obtained elsewhere. 

Some number of the documents at issue were selected, at the direction of 

counsel according to Travelers, by the Travelers "Special Liability Coverage Unit" 

("SLCU"). In its reply letter, NGC argues that Travelers is inappropriately seeking 

a preemptive ruling that all SLCU-related materials are protected from disclosure. 

The Court does not read Travelers' response to request such broad relief. The 

Court's ruling as set forth below deals only with the precise issues raised in this 

dispute. The outcome of subsequent disputes will depend on the particular facts 

and circumstances there at issue. 

NGC seeks to compel all documents responsive to its Requests Nos. 10, 11, 

28, and to compel a response to Interrogatory No. 5. Travelers has stated that the 

documents responsive to these requests (1) are publicly available through a FOIL 

request to the NYSDEC (which it made the same day that it declined coverage on 

March 9, 2012), (2) are publicly available through an in-person search at the 

Nassau County Department of Health ("NCDOff'), or (3) "were selected and 

compiled in anticipation (or subsequent to the commencement) of litigation." 
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Travelers also states that it has received one document from NYSDEC in 

connection with its FOIL request, and that it is withholding this communication 

pursuant to a claim of privilege. (Apparently the document was received after 

Travelers had explained to NYSDEC the nature of the documents it was seeking.) 

Travelers does not address NGC's Interrogatory Request No. 5, which seeks 

the identity of persons interviewed in connection with the environmental claims at 

issue in this phase of the case. However, the Court construes Travelers' assertion 

that NGC is "not entitled to look over the shoulder of Travelers' counsel" to 

encompass this request as well. 

In light of the foregoing, it is hereby 

ORDERED that: 

1. Travelers need not disclose to NGC the documents it obtained or 

selected through the FOIL and other public requests it made to 

NYSDEC and NCDOH on or after the dechnation of coverage. These 

materials are within the ambit of what the case law clearly indicates 

reflects the attorneys' work product: the documents were selected 

pursuant to instructions of counsel. Moreover, NGC has not 

demonstrated that it has a substantial need for these materials and 

that it cannot receive access to them (as part of a larger universe of 

materials) based on its own searches. 

2. It is unclear to the Court whether the remaining documents, which 

Travelers claims to have been "selected and compiled in anticipation 
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(or subsequent to the commencement) of litigation" are in fact 

protected work product. The Court does not construe Travelers to 

assert attorney-client privilege with respect to these materials. The 

Court issues the following guidance: to the extent such documents 

were selected and obtained from publicly available sources on or after 

the date of dechnation of coverage, they may be withheld on the basis 

of the work product doctrine. To the extent that the materials were 

obtained, even from publicly available sources, prior to the declination 

of coverage and not in relation to another lawsuit (reasonably 

anticipated or actually Utigated), they should be disclosed. 

3. The Court will not require a log of every document obtained on or after 

the declination of coverage (as set forth in Rulings 1 and 2 above). 

4. With respect to Interrogatory No. 5: Travelers should provide the 

names of any individuals who were interviewed prior to the date of 

dechnation of coverage. Presumably, such individuals would be 

included among the group indentified in Travelers' Rule 26 disclosures. 

If all of the individuals are already included on the Rule 26 disclosures, 

they need not be separately set forth, and referring NCG to the Rule 26 

disclosures (which may contain a broader universe) shall be sufficient. 

5. Travelers shall submit to the Court, in camera, the single document it 

received from the NYSDEC that "was provided after Travelers 

explained to the NYSDEC the nature of the documents it [was] 
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seeking." The Court will determine whether the document is covered 

by work product or attorney-client privilege after reviewing it in 

camera. 

The Court specifically declines to rule that all investigatory work by the 

SLCU is protected by the work product doctrine. 

SO ORDERED. 

Dated: New York, New York 
December fO. 2012 

K— f5. 
KATHERINE B. FORREST 
United States District Judge 


