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CLIMATE CHANGE LAW IN REVIEW, 2009-2012: 
OBAMA’S FIRST TERM CHANGES THE CLIMATE ON CLIMATE CHANGE 

By Gabrielle Sigel1 

At the close of Barack Obama’s first term as President, he was criticized by many for 
having done little to address climate change and by others for having done too much.2  
Regardless of whether one thinks it too much or too little, between 2009 and 2012, there was 
significant new government action attempting to address the effects of climate change.  Notably, 
this climate action came primarily out of the Executive Branch, using statutes previously passed 
by the Legislative Branch, and challenged and defended – typically successfully – in the Judicial 
Branch. 

The President had campaigned in 2008 promising that the U.S. would implement an 
economy-wide green house gas (“GHG”) cap-and-trade program and that the country would 
become a world leader on climate change, reducing GHG emissions by 80% in 2050.  In early 
2009, both the new President and the new Democrat-controlled Congress promised to enact 
sweeping new law.  Over the next four years, priorities and realities changed.  Congress would 
not pass legislation controlling GHGs.  Indeed after the Democrats lost their majority in the 
House of Representatives in 2010, Congress went from considering GHG emission control to 
introducing bills to stop Executive action on the climate change agenda.  Therefore, regulatory 
control of GHG emissions through existing statutes became the Administration’s sole plan of 
action.  By the end of the President’s first term, the federal agencies were still battling to defend 
their regulatory gains in court.   

This paper summarizes how climate change law evolved during the President’s first term, 
focusing primarily on laws affecting the control of GHG emissions.3  Given the U.S. system of 
government, a discussion of changes in the law involves three sources of law:  (1) federal agency 
regulations and executive orders; (2) legislative activity in Congress; and (3) court decisions.  As 
a reflection of our federalist system, climate change law also was affected by initiatives in 
several states, particularly California.  Each of these potential sources of new climate change 
law, and how U.S. climate change politics interfaced with international law, are discussed below.  
We begin and end with a review of the Executive Branch, which implemented the most 
significant and direct transformation in the nation’s climate change law. 

                                                           
1 Gabrielle Sigel is a Partner at Jenner & Block, Co-Chair of the Firm’s Climate and Clean Technology Law 

Practice, and a founding member of the Firm’s Environmental and Workplace Health and Safety Law Practice.  
The author thanks her current and former colleagues at Jenner & Block for their assistance on various topics 
addressed in this paper:  Debra E. Abelson, Patricia Boye-Williams, Jennifer L. Cassel, Bill S. Forcade, Robert 
L. Graham, Rachel C. Loftspring, Phoebe B. Scott, Michael Strong, and Allison Torrence.  The opinions 
expressed herein and any errors are solely those of the author.  © February 2013. 

2 See, e.g., “A Report Card on Obama’s First Term, and a Scorecard on What He Needs to Do in the Next Four 
Years,” The Environmental Forum, Vol. 30, No. 1, Jan./Feb. 2013;  
http://usnews.nbcnews.com/_news/2012/12/06/15734451-gore-raps-obama-on-climate-change-in-post-sandy-
speech?lite; http://www.rollingstone.com/politics/news/obamas-climate-challenge-20130117;  
http://www.uschamber.com/sites/default/files/about/2013PolicyPriorities--January2013.pdf; 
http://blog.heritage.org/2013/01/23/obama-to-lead-on-climate-change-but-only-through-back-door/. 

3 GHGs in this paper typically are those six addressed in the Kyoto Protocol:  carbon dioxide; methane (CH4); 
nitrous oxide (N2O); hydrofluorocarbons (HFCs); perfluorocarbons (PFCs); and sulphur hexafluoride (SF6). 
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I. THE WHITE HOUSE SETS THE CLIMATE CHANGE AGENDA 

Within a week of taking his first oath of office, President Obama had announced his 
climate change agenda and directed his agencies to act.  On January 26, 2009, the President 
signed a memorandum directing his agencies to use funds from the new American Recovery and 
Reinvestment Act for clean and alternative energy projects.  Obama also directed that vehicle 
fuel-efficiency standards for cars be increased.  As a third action, he directed  the Environmental 
Protection Agency (“EPA”) to review the Bush Administration’s denial of California’s request to 
impose greater fuel-efficiency standards.”  Finally, he called on the U.S. to lead “a truly global 
coalition” addressing both climate and security issues.4 

In his first State of the Union address, on February 24, 2009, the President asked 
Congress to send him legislation that regulated GHG emissions by putting a “market-based price 
on carbon pollution.”5  Then, in his first budget proposal overview released on February 26, 
2009, the President requested investments in clean energy and renewables, as well as $645 
billion in revenue over 10 years from a future GHG cap-and-trade program, to be developed by 
Congress. He expected this new program to begin in 2012, with $150 billion of that revenue 
going to fund clean energy projects.6  In that budget document, the President laid out his overall 
GHG emission reduction goals: ‘‘After enactment of the Budget, the Administration will 
work expeditiously with key stakeholders and the Congress to develop an economy-
wide emissions reduction program to reduce greenhouse gas emissions 
approximately 14 percent below 2005 levels by 2020, and approximately 83 percent 
below 2005 levels by 2050.  This program will be implemented through a cap-and-
trade system…’’.7 

The Obama Administration’s approach to reducing GHG emissions had two strategies:  
Plan A – Congressional action regulating GHGs through a cap-and-trade scheme; and Plan B –
EPA action to address climate change through currently existing statutes.  The President and his 
EPA began his term in office by repeatedly proclaiming a strong preference for Plan A.  By the 
term’s end, however, Plan B was the only game in town, resulting in new and controversial 
approaches to using an existing statute – the Clean Air Act (“CAA”)8 – to control GHG 
emissions. 

II. REGULATION OF GHG EMISSIONS UNDER THE CLEAN AIR ACT 

Without question, the Obama Administration’s most controversial and ground-breaking 
actions to address climate change were through the regulation of GHG emissions under the 
CAA.  EPA’s control of GHG emissions under the CAA focused on four interconnected 
regulatory actions: 

                                                           
4 http://www.whitehouse.gov/blog_post/Fromperiltoprogress/. 
5 http://www.whitehouse.gov/the_press_office/Remarks-of-President-Barack-Obama-Address-to-Joint-Session-of-

Congress/. 
6 http://www.whitehouse.gov/sites/default/files/omb/assets/fy2010_new_era/A_New_Era_of_Responsibility2.pdf. 
7 Id., at p. 21. 
8 42 U.S.C. § 7401, et seq. 
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(1) GHG Reporting 
(2) Endangerment Finding 
(3) Vehicle Emissions 
(4) Stationary Source Emissions 

To a great extent, these four actions had their roots in a court decision and CAA interpretations 
that occurred during the Bush Administration.   

A. Roots of the Obama Administration’s Approach. 

In April 2007, the U.S. Supreme Court opened the door to GHG regulation under the 
CAA.  Massachusetts v. EPA9 was a lawsuit brought by twelve states, local governments, and 
environmental groups, who, starting with a petition filed in 1999, had challenged EPA’s refusal 
to regulate GHGs from mobile sources under the CAA.  In Massachusetts, the Court held that the 
CAA’s definition of “air pollutant” to include carbon dioxide (“CO2”) and other GHGs.  The 
Court further found that, because GHGs are air pollutants, EPA could avoid regulating GHG 
emissions from vehicles “only if it determines that greenhouse gases do not contribute to climate 
change or if it provides some reasonable explanation as to why [EPA] cannot or will not exercise 
its discretion to determine whether they do.”10  The administrative determination that EPA was 
required to make under the CAA consists of two parts:  (1) a finding whether GHG air pollution 
endangers the public health or welfare (the endangerment finding); and (2) a finding whether 
GHGs from vehicles cause or contribute to that pollution (the cause or contribute finding).  
These two findings are commonly referred to, collectively, as “the endangerment finding.” 

In response to the Supreme Court’s decision, the Bush EPA took several actions that 
temporarily stopped any regulation of GHGs under the CAA.  First, Bush’s EPA ruled, for the 
first time in the history of CAA vehicle regulation, that California was not entitled to a waiver of 
nationwide uniformity requirements for vehicle emissions; therefore, California could not 
enforce its own, more stringent, regulation of CO2 from vehicles.11  Second, despite the Supreme 
Court’s ruling, Bush’s EPA did not make an endangerment finding.  Instead, in July 2008, EPA 
issued an Advance Notice of Proposed Rulemaking, publicizing the comments of many federal 
agencies, all of which argued against an endangerment finding.12  Finally, in December 2008, 
EPA Administrator Johnson issued a memo determining that unless GHG emissions were 
directly controlled under some other aspect of the CAA, such as from mobile sources, the CAA 
precluded regulation of GHGs from stationary sources, such as power plants.13   

Thus, by the end of President Bush’s second term, regulation of GHGs was at an impasse.  
EPA had not issued an endangerment finding for GHGs emitted by vehicles; refused to allow 
California and other states (which planned to adopt the California standards) to control GHG 
emissions from vehicles; and determined that, absent nationwide regulatory control of GHG 

                                                           
9 549 U.S. at 497 (2007).  
10 549 U.S. at 533.   
11 California State Motor Vehicle Pollution Control Standards; Notice of Decision Denying a Waiver of Clean Air 

Act Preemption for California’s 2009 and Subsequent Model Year Greenhouse Gas Emission Standards for New 
Motor Vehicles, 73 Fed. Reg. 12,156 (noticed Mar. 6, 2008).   

12 Regulating Greenhouse Gas Emissions Under the Clean Air Act, 73 Fed. Reg. 44,354 (July 30, 2008).   
13 The Johnson memo can be found at: http://www.epa.gov/nsr/documents/psd_interpretive_memo_12.18.08.pdf. 
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emissions (which it was not proposing to do), no CAA permit program was required to apply to 
GHG emissions from stationary sources, such as power plants. 

B. President Obama Directs EPA to Act Under the CAA. 

EPA’s approach to GHG emissions regulation changed as soon as President Obama took 
office.  In an address on February 24, 2009, the President called upon Congress to tackle global 
warming by passing cap-and-trade legislation to control and reduce GHG emissions over time 
and to pass other legislation encouraging renewable energy and energy efficiency.  Separately, 
however, the President directed EPA to pursue methods to control GHG emissions under the 
CAA, including by:  (a) issuing an endangerment finding; (b) reviewing the denial of 
California’s vehicle emission waiver and considering nationwide vehicle emission standards; and 
(c) reviewing the Johnson memo regarding control of GHG emissions from stationary sources.  
Thus, Obama’s EPA, led by Administrator Lisa Jackson and Gina McCarthy, Assistant 
Administrator for Air and Radiation, was directed to undo the several barriers that EPA 
previously had erected to stop or slow GHG regulation under the CAA.14 

In her “first day memo” to all EPA employees, EPA Administrator Lisa Jackson stated 
her top five priorities for her agency, with reducing GHG emissions listed first.15  That memo 
also signaled the agency’s (and the President’s) two-pronged approach:  Congressional action 
preferably; regulatory action as a back-stop.  As Jackson stated, “EPA will stand ready to help 
Congress craft strong, science-based climate legislation that fulfills the vision of the President. 
As Congress does its work, we will move ahead to comply with the Supreme Court’s decision 
recognizing EPA’s obligation to address climate change under the Clean Air Act.”16  Jackson 
reiterated this order of priorities even as she began proposing regulations controlling GHGs 
under the CAA.17  In the space of four years, the Obama Administration transformed the CAA 
from a barrier to GHG regulation into the principal device for regulating GHGs. 

Action 1:  GHG Emission Reporting 

One of the first actions that EPA took to reach its objective of GHG emissions control 
involved the reporting of GHG emissions.  Unlike other aspects of the Administration’s climate 
change strategy, this regulatory requirement was Congressionally-mandated.  The Consolidated 
Appropriations Act, 2008 was signed by President Bush in late 2007 and required the 

                                                           
14 This paper addresses primarily EPA’s actions that had as their express purpose control of GHG emissions or 

directly acting to control the effects of global warming.  During the President’s first term, with varying degrees 
of success, EPA took additional CAA regulatory action, making it more costly for old fossil-fuel fired power 
plants to operate and creating high hurdles for the construction of new plants.  Those actions included limits on 
those plants’ emissions of mercury, sulfur dioxide, ozone, particulates and other pollutants.  Those other CAA 
regulatory actions impacting climate change policy generally are not addressed in this paper. 

15 http://blog.epa.gov/administrator/2009/01/26/opening-memo-to-epa-employees/. 
16 Id. 
17 See the Administrator’s April 17, 2009, statement upon the release of the agency’s proposed finding that GHGs 

pose a threat to public health and welfare, found at  
http://yosemite.epa.gov/opa/admpress.nsf/0/0ef7df675805295d8525759b00566924. 
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development of a GHG reporting regime.18  In March 2009, Obama’s EPA first proposed the 
regulatory structure for GHG reporting. 

On October 30, 2009, EPA published its final rule imposing mandatory reporting of GHG 
emissions.19  The Reporting Rule requires reporting by 41 source categories, including fossil fuel 
suppliers, industrial gas suppliers, manufacturers of engines and vehicles (except those from the 
light duty sector), and other downstream facilities that emit at least 25,000 metric tons of carbon 
dioxide equivalent (“CO2e”) annually.20  EPA estimated that the rule eventually will cover 85% 
of total GHG emissions in the U.S. from approximately 10,000 facilities, and, at the time it was 
announced, was expected to cost approximately $115 million in the first reporting year and $72 
million each year thereafter. 

The Reporting Rule went into effect on December 29, 2009, and applied to GHG 
emissions beginning on January 1, 2010.  Although the first reports were to be due on March 31, 
2011, because EPA had not finalized its electronic data reporting mechanism in time, on 
March 17, 2011, the EPA extended the deadline for reporting 2010 data to September 30, 2011.21  
However, starting with 2011 emissions, reporting is due on March 31 of the following year, 
except that newly reporting source categories have an additional 6 months to report in their first 
year.  Unless otherwise addressed, any stationary facility that meets the annual emissions 
threshold of 25,000 tons of CO2e, in total, must report all GHGs for which there are methods to 
measure data.  The threshold applicable to each source category is provided in the section of the 
rule entitled “§ 98.2 Who must report?”. 

The reporting methodology for stationary sources varies depending upon the industry 
sector, but generally, reporting is from the facility, rather than the corporate level.  Certain 
suppliers of industrial GHGs and fossil fuels, as well as vehicle and engine manufacturers, report 
at the corporate level.  Facilities already required to report and collect data regarding one or more 
GHG, such as those facilities regulated under the CAA’s Acid Rain Program, report GHG 
emissions based on direct measurements of emissions from each facility.  Facility-specific 
calculation methods are used for other sources.  The rule provides those calculation methods by 
industry sector, starting at Subpart C § 98.30.   

All suppliers of fossil fuels, i.e., producers, importers, and exporters, are required to 
report the CO2 emissions that would “result from the complete combustion or oxidation of each 
petroleum product and natural gas liquid produced, used as feedstock, imported or exported 
during the calendar year,” as well as the emissions resulting from any biomass processed 
together with petroleum feedstock.22  EPA recognized that counting emissions from both 
suppliers and combustion sources will lead to double-reporting of GHG emissions.  However, 

                                                           
18 Public Law 110-161. 
19 Mandatory Reporting of Greenhouse Gases (“Reporting Rule”), 74 Fed. Reg. 56,260 (final rule Oct. 30, 2009), 

codified at 40 CFR part 98.   
20 All GHGs are measured and reported in CO2e, based on a global warming potential conversion table, Table A-1.   
21 Final Regulation Extending the Reporting Deadline for Year 2010 Data Elements Required Under the 

Mandatory Reporting of Greenhouse Gases Rule, 76 Fed. Reg. 14,812 (Mar. 18, 2011). 
22 See Reporting Rule, 74 Fed. Reg. at 56,341. 
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EPA sought to obtain this information from both “downstream” and “upstream” sources in order 
to better formulate and assess policy decisions concerning GHG emissions.23 

Suppliers of industrial GHGs, i.e., fluorinated gases and nitrous oxide, must report the 
GHG emissions that result from the release of each of the GHGs they produce, transform, 
destroy, import or export each year. Suppliers are subject to a reporting threshold of a volume of 
gases potentially releasing 25,000 tons of CO2e annually. 

Most mobile source manufacturers already were required to measure and report CO2 
emissions under EPA and California regulations.  Under the Reporting Rule, these requirements 
were expanded to require annual reporting of CO2 emissions for engines and vehicles beginning 
with model year 2011, CH4 emissions beginning in model year 2012, and N2O emissions 
beginning in model year 2013.  Emissions are reported in the form of gram/kW-hr.  Only those 
manufacturers of engine models that use NOx after-treatment technology are required to measure 
and report N2O emissions.  Small manufacturers, as already defined for each mobile source 
category in 40 C.F.R. Parts 1033 through 1065, are generally exempt from reporting 
requirements; and federal, state and local governments are not required to report emissions data 
from any vehicle fleets. In addition, manufacturers of light-duty vehicles, light-duty trucks and 
medium-duty passenger vehicles were not covered by the 2009 rule. 

Reporting occurs once a year, except for facilities required to report GHG emissions 
more often under other programs.  All reporting is to a central EPA registry through EPA 
electronic forms called e-GRRT.  No third-party verification of data is required, but the reporting 
entity’s designated representative must certify the data’s accuracy.  EPA may bring an 
enforcement action for non-compliance, including but not limited to inaccurate reporting, failure 
to collect or calculate emissions data according to the rule, or failure to report.  The rule requires 
covered entities to maintain applicable records for three years.24  

After the rule was announced and throughout the remainder of the President’s first term, 
EPA issued rules clarifying and expanding the GHG emission reporting system and scope.25  For 
example, on June 29, 2010, EPA announced a final rule that imposes emissions reporting 
requirements, as of January 1, 2011, on four industrial sectors:  (1) industrial landfills; (2) 
industrial wastewater treatment facilities; (3) underground coal mines; and (4) magnesium 
production facilities with emissions exceeding 25,000 tons of CO2e GHGs.26  These four source 
categories were originally included in the Reporting Rule as proposed in April 2009, but were 
later set aside for further study. 

Other examples of expanded and clarifying rules included when, on November 22, 2010, 
EPA issued its rule to require the reporting of the amount of CO2 that is geologically 

                                                           
23 See Reporting Rule, 74 Fed. Reg. at 56,271.   
24 See 40 C.F.R. part 98, subpart P for the list of information and documents that must be maintained under the 

rule’s requirements.   
25 A list of all rulemaking notices, final and proposed, for the Reporting Rule can be found at 

http://www.epa.gov/ghgreporting/reporters/index.html. 
26 Mandatory Reporting of Greenhouse Gases from Magnesium Production, Underground Coal Mines, Industrial 

Wastewater Treatment, and Industrial Waste Landfills, 75 Fed. Reg. 39,736 (final rule July 12, 2010). 
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sequestered.27  In late November and early December 2010, EPA issued final rules concerning 
reporting from sources of fluorinated gas emissions and from petroleum and natural gas 
systems.28  These industries were required to report methane emissions, CO2 emissions from 
equipment leaks and venting, and emissions of CO2, methane, and nitrous oxide from gas flaring, 
onshore petroleum and natural gas production stationary and portable combustion, and 
combustion emissions from stationary equipment used in natural gas distribution.29  The 
electronics manufacturing industry also was given several extensions for submitting information 
and regarding confidentiality determinations, with the most recent extensions and revisions 
announced in November 2012.30 

An ongoing issue of significant concern to the reporting community concerned the extent 
to which reported GHG information could be protected from public disclosure as “confidential 
business information.”  Under the CAA, all “emissions data” must be made available to the 
public.  EPA then must evaluate whether the disclosure of the non-emission data elements would 
be “likely to cause substantial harm” to the reporting business’s competitive position.31 

EPA’s confidentiality rule for GHG reporting was first proposed on June 28, 2010.32  
Among those submitting comments seeking further refinements to the proposed rule was the 
Federal Trade Commission, which was concerned that publication of certain data could help 
facilitate collusion among competitors that could harm consumers through higher prices, 
decreased quality, and reduced innovation.  The first final confidentiality rule was not issued 
until nearly a year later, in May 2011, when EPA issued confidentiality determinations for 34 
subparts of data.33  However, additional changes were proposed and announced throughout 
Administrator Jackson’s tenure.  For example, in August 2012, EPA issued confidentiality 
determinations on nine additional subparts.34   

Like all the other GHG emission rules to come, the Reporting Rule would be subject to 
legal challenge.  For example, in 2011 and 2012, the American Petroleum Institute, the American 
Gas Association, and other industry groups challenged the original and revised reporting 

                                                           
27 Mandatory Reporting of Greenhouse Gases:  Injection and Geologic Sequestration of Carbon Dioxide, 75 Fed. 

Reg. 75,060 (final rule Dec. 1, 2010). 
28 Mandatory Reporting of Greenhouse Gases:  Additional Sources of Fluorinated GHGs, 75 Fed. Reg. 74,774 

(final rule Dec. 1, 2010); Mandatory Reporting of Greenhouse Gases: Petroleum and Natural Gas Systems, 75 
Fed. Reg. 74,458 (final rule Nov. 30, 2010). 

29 Mandatory Reporting for Greenhouse Gases:  Petroleum and National Gas Systems, 76 Fed. Reg. 22,825 (final 
rule; grant of reconsideration Apr. 25, 2011); Final Confidentiality Determinations for Regulations Under the 
Mandatory Reporting of Greenhouse Gases Rule, 77 Fed. Reg. 48,072 (final rule Aug. 13, 2012). 

30 Greenhouse Gas Reporting Program:  Proposed Amendments and Confidentiality Determinations for Subpart I, 
77 Fed. Reg. 69,585 (notice; extension of public comment period Nov. 20, 2012). 

31 40 CFR 2.208(e)(1).  See also http://www.epa.gov/ghgreporting/reporters/cbi/index.html. 
32 Proposed Confidentiality Determinations for Data Required Under the Mandatory Greenhouse Gas Reporting 

Rule and Proposed Amendment to Special Rules Governing Certain Information Obtained Under the Clean Air 
Act, 75 Fed. Reg. 39,094 (proposed July 7, 2010); Proposed Confidentiality Determinations for Data Required 
Under the Mandatory Greenhouse Gas Reporting Rule, 75 Fed. Reg. 43,889 (supp. proposal July 27, 2010). 

33 Confidentiality Determinations for Data Required Under the Mandatory Greenhouse Gas Reporting Rule and 
Amendments to Special Rules Governing Certain Information Obtained Under the Clean Air Act, 76 Fed. Reg. 
30,782 (final rule May 26, 2011).   

34 Final Confidentiality Determinations for Regulations Under the Mandatory Reporting of Greenhouse Gases 
Rule, 77 Fed. Reg. 48,072 (final rule Aug. 13, 2012). 
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requirements for the oil and natural gas industries.35  The American Wood Council and other 
industry groups required to report under the requirements for biomass-fired boilers and paper 
mills objected that the Reporting Rule overstated their actual emissions.36  These and other cases 
objecting to reporting requirements will continue to be addressed during the President’s second 
term.37 

At the close of the President’s first term, only 2010 GHG emission data had been 
compiled and reported to the public under the Reporting Rule.38  That data became available on 
January 11, 2012.39  More than 6,200 facilities’ 2010 data were included in that first report.  
These facilities reported a total of 3.2 billion tons of CO2 emitted in 2010, with power plants 
accounting for 73% of total emissions.  Approximately 5% of all facilities were responsible for 
60% of total emissions.  95% of the reported direct GHG emissions were attributed to CO2, with 
methane at 4%, and nitrous oxide and fluorinated gases contributing a total 1%.  2011 emissions 
data, including 12 additional source categories, should be published later in the first quarter of 
2013. 

Action 2:  The Endangerment Finding 

As explained by the U.S. Supreme Court, EPA was obligated to determine whether CO2, 
as an “air pollutant” from vehicles, endangered public health and welfare.  On April 24, 2009, 
EPA issued proposed findings that:  (a) GHG emissions endanger public health and welfare by 
causing climate change; and (b) GHG emissions from vehicles cause or contribute to GHG 
pollution.40  Specifically, EPA proposed finding that the six GHGs identified for control under 
the United Nations’ Kyoto Protocol cause higher average temperatures and other climatic 
changes.41  The public health and welfare is endangered as a consequence of those changes, EPA 
stated, because of increased heat-related deaths, flooding, and erosion, and decreased availability 
and quality of fresh water.  Finally, EPA proposed to find that human-generated emissions, 
including motor vehicle emissions of four of the six GHGs, are one of the “unambiguous” causes 
of the increasing atmospheric GHG concentrations. 

When issuing the proposed finding, EPA stated that public comment would be received 
through June 23, 2009.  On that last day of public comment, the U.S. Chamber of Commerce 
                                                           
35 American Gas Ass’n v. EPA, No. 11-1020 (filed D.C. Cir. 1/28/11); American Petroleum Inst. v. EPA, No. 12-

1107 (filed D.C. Cir. 2/21/12). 
36 American Forest & Paper Ass’n v. EPA, No. 12-1452 (filed D.C. Cir. 11/16/12). 
37 On July 20, 2010, EPA gave notice of proposed settlement agreements in six lawsuits filed by industry 

associations, including the American Public Gas Association and Energy Recovery Council, challenging the 
Reporting Rule.  Under the proposed settlement agreements, EPA would propose various amendments to 
subparts of the rule, including revising the applicability threshold for local natural gas distribution companies 
and permitting certain complex oil refineries to request authorization to use “best available monitoring methods” 
through 2015. 

38 EPA separately has been tracking GHG emissions since 1990, as part of its support for the UN Framework 
Convention on Climate Change, also known as the Kyoto Protocol.  Inventory of U.S. GHG Emissions and Sinks 
is based on a wide range of data sources and only recently has been able to include emissions reported through 
the GHG Reporting Rule.  http://www.epa.gov/climatechange/ghgemissions/usinventoryreport.html. 

39 http://ghgdata.epa.gov/ghgp/main.do. 
40 Proposed Endangerment and Cause or Contribute Findings for Greenhouse Gases Under § 202(a) of the Clean 

Air Act, 74 Fed. Reg. 18,886 (proposed Apr. 24, 2009).   
41 See Section VII.A., below, for a discussion of the Kyoto Protocol. 
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formally petitioned for a full evidentiary hearing, stating that the proposed rule lacked scientific 
support and that EPA omitted contradicting evidence.  The Chamber’s objections presaged a 
controversy just on the horizon, which came to be known as “Climategate.”  In mid-November 
2009, the emails of scientists working at the University of East Anglia, U.K., Climatic Research 
Unit (“CRU”) were hacked into and disseminated worldwide.  The CRU scientists were among 
those who had been gathering temperature data leading to the United Nations Intergovernmental 
Panel on Climate Change’s 2007 declaration of anthropogenic climate change.  Those emails 
revealed expressions of animosity towards critics of the concept of anthropogenic global 
warming and contained language which could be used to support the view that their temperature 
data had been manipulated.  For example, in one 1999 email, a scientist stated that he had used a 
“trick” to “hide the decline.”42  While the Climategate debate eventually subsided and many 
argued that the emails have been taken out of context, the political and societal ramifications 
became real.  As a result, as EPA continued with aggressive regulatory changes, public opinion 
regarding control of GHG emissions, and climate change programs in general, became 
increasingly polarized.43 

On December 7, 2009, the first day of the United Nations Framework Convention on 
Climate Change Conference in Copenhagen (see Section VII.A.1, below), EPA released its 
endangerment finding as a final rule (“the Endangerment Finding”).  EPA found that air 
pollution from GHGs constitutes an endangerment to public health and welfare and that GHGs 
emitted from motor vehicles cause or contribute to this pollution.44  The Endangerment Finding 
was substantially identical to the proposed finding released in April, and focused on five effects 
of anthropogenic GHG emissions: “air quality, increases in temperatures, changes in extreme 
weather events, increases in food- and water-borne pathogens, and changes in aeroallergens.”45  
EPA considered the human and non-human impact of those effects, including “far-ranging risks 
to food production and agriculture, forestry, water resources, sea level rise and coastal areas, 
energy, infrastructure, and settlements, and ecosystems and wildlife.”46  EPA determined that 
“evidence provides support for a finding of endangerment” for each of the human and non-
human impact categories.47  Despite Climategate, EPA rejected calls to conduct new research on 
the climatic effects of GHG emissions, citing its reliance on major climate change studies, 
including those issued by the Intergovernmental Panel on Climate Change, the National 
Research Council, and the U.S. Climate Change Science Program.  In support of the 
Endangerment Finding, EPA stated that it gave “limited weight” to adverse studies referenced by 
those who submitted comments on the proposed endangerment finding.48  EPA also refused to 
conduct a formal rulemaking process, as requested by the Chamber of Commerce.49   

                                                           
42 For examples of analysis of the Climategate emails, see, e.g., http://www.pewclimate.org/science/university-

east-anglia-cru-hacked-emails-analysis; In re: Endangerment and Cause or Contribute Findings, etc., EPA Dckt. 
No. EPA-HQ-OAR-2009-0171.   

43 See, e.g., http://www.pollingreport.com/enviro2.htm. 
44 Endangerment and Cause or Contribute Findings for Greenhouse Gases Under Section 202(a) of the Clean Air 

Act (“Endangerment Finding”), 74 Fed. Reg. 66,496 (final rule Dec. 15, 2009).  
45 Endangerment Finding, 74 Fed. Reg. at 66,497.   
46 Endangerment Finding, 74 Fed. Reg. at 66,498.   
47 Id. 
48 Endangerment Finding, 74 Fed. Reg. at 66,512.  
49 Endangerment Finding, 74 Fed. Reg. at 66,504-66,505.   
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As soon as the Endangerment Finding was released, it was subject to attack by members 
of the regulated community, states, and legislators.  Beginning in December 2009, lawsuits and 
petitions were filed with the federal court and with EPA, and additional legal actions continued 
to be filed in 2010.  For example, on December 23, 2009, a group of agriculture, energy and 
mining groups filed suit in the D.C. Circuit court, contesting the Endangerment Finding.50  On 
the same day, a petition for reconsideration of the Endangerment Finding was filed with EPA by 
the Southeastern Legal Foundation, on behalf of certain Republican Congressmen.51  Ten 
separate administrative petitions for reconsideration were filed with EPA, including by Texas, 
Virginia, and the Pacific Legal Foundation.  Most petitions alleged that, in making the 
Endangerment Finding, EPA relied on flawed science and paid insufficient attention to evidence 
countering the conclusions made in the Endangerment Finding.  In some petitions, the parties 
further asserted that climate change must be addressed through the legislative process and 
international negotiation, rather than through EPA regulation.   

Ultimately, more than a dozen lawsuits were filed in the U.S. Court of Appeals for the 
District of Columbia Circuit, which were consolidated into a single proceeding, captioned 
Coalition for Responsible Regulation, Inc. v. EPA.52 Parties requesting review of the 
Endangerment Finding included:  Representative John Linder (R-GA), along with 11 other 
Republican Representatives and 17 organizations; the U.S. Chamber of Commerce; the states of 
Alabama, Texas and Virginia; the American Farm Bureau Federation; the American Iron and 
Steel Institute; the Competitive Enterprise Institute; the National Mining Association; the Ohio 
Coal Association; the Portland Cement Association; and the Utility Air Regulatory Group.   

In late March 2010, sixteen states sought permission to intervene in the Coalition lawsuit, 
alleging that EPA’s Endangerment Finding is based on unsound science and would have adverse 
economic effects.53  These states also contended that the Endangerment Finding would impose 
an overwhelming administrative burden on them.  However, sixteen other states, including New 
York and California, as well as environmental groups such as Sierra Club, Natural Resources 
Defense Council, Environmental Defense Fund and Wetlands Watch, intervened in the lawsuit 
on EPA’s behalf. 

On June 16, 2010, the Court of Appeals denied a motion by EPA’s opponents requesting 
that the court remand the Endangerment Finding back to the agency for further evaluation in 
order to stop EPA from proceeding with other regulations in reliance on the Finding.  For its 
part, EPA filed a motion to hold the litigation in abeyance while it reviewed the numerous 
administrative petitions for reconsideration of the Endangerment Finding.  The court granted 
EPA’s motion to stay the case until fourteen days after EPA made a decision on the petitions or 
until August 16, 2010, whichever came first. 

                                                           
50 Coalition for Responsible Regulation, Inc. v. EPA, No. 09-1322 (filed D.C. Cir. 12/23/09).   
51 In re: Endangerment and Cause or Contribute Findings, etc., EPA Dckt. No. EPA-HQ-OAR-2009-0171.   
52 No. 09-1322 (filed D.C. Cir. 12/23/09).   
53 The states seeking intervention to oppose the Endangerment Finding were:  Alaska, Florida, Hawaii, Indiana, 

Kentucky, Louisiana, Michigan, Minnesota, Mississippi, Nebraska, North Dakota, Oklahoma, Pennsylvania, 
South Carolina, South Dakota, and Utah.   
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On July 29, 2010, EPA denied the ten petitions for reconsideration of its Endangerment 
Finding.54  The EPA denial sparked another round of lawsuits appealing that decision to the U.S. 
Court of Appeals for the D.C. Circuit, all of which were consolidated for consideration with  
Coalition for Responsible Regulation.  These lawsuits eventually were consolidated for 
proceedings with the lawsuits filed following EPA’s other GHG regulations, described below. 

Action 3:  GHG Vehicle Emissions 

After the Endangerment Finding, EPA’s next major regulatory action related to vehicle 
emissions, i.e., the mobile sources examined in the Supreme Court’s Massachusetts decision.  On 
May 19, 2009, President Obama announced that EPA and the Department of Transportation’s 
National Highway Transportation Safety Board (“NHTSB”) would jointly propose to set GHG 
emissions standards and revised fuel economy standards for vehicles beginning in model year 
2012.55  The GHG emissions proposal occurred as the result of a deal brokered with California 
and U.S. automakers, made possible by the Administration’s broader deal to financially rescue 
the auto industry.  EPA estimated that these GHG emission limits would result in reductions of 
nearly 900 million metric tons of GHGs over the lifetime of covered vehicles.  Final 
promulgation of these GHG emissions standards, however, depended on the finalization of the 
endangerment finding that EPA had proposed in April, and ultimately finalized in December 
2009.   

The agreement with the auto industry also resolved EPA’s still-pending reevaluation of 
the decision denying California a CAA waiver so that it could impose its own emissions 
standards.  Thus, it came as no surprise when, on June 30, 2009, EPA announced that it would 
grant California’s request for a CAA waiver to enforce its own vehicle GHG emissions 
standards, reversing the Bush Administration’s denial of the waiver.56  Moreover, automakers 
agreed to stay several lawsuits they had brought challenging the California emissions standards, 
and agreed to withdraw those suits when California formally adopted the federal standard as its 
state standard.  This deal had some additional benefit to automakers because, unlike the proposed 
California emissions rules, the planned federal rule would not prescribe the technologies 
carmakers could use to achieve the required GHG emission standards.57 

On September 28, 2009, EPA and NHTSA formally published the proposed fuel 
economy rule that would require passenger cars, light duty trucks, and medium-duty passenger 
vehicles sold between model years 2012 and 2016 to meet GHG emissions standards that would 

                                                           
54 EPA’s Denial of the Petitions To Reconsider the Endangerment and Cause or Contribute Findings for 

Greenhouse Gases Under Section 202(a) of the Clean Air Act, 75 Fed. Reg. 49,556 (noticed Aug. 13, 2010). 
55 Notice of Upcoming Joint Rulemaking to Establish Vehicle GHG Emissions and CAFE Standards, 74 Fed. Reg. 

24,007 (noticed May 22, 2009). 
56 California State Motor Vehicle Pollution Control Standards; Notice of Decision Granting a Waiver of Clean Air 

Act Preemption for California’s 2009 and Subsequent Model Year Greenhouse Gas Emission Standards for New 
Motor Vehicles, 74 Fed. Reg. 32,744 (noticed July 8, 2009). 

57 Despite the deal made with automakers and California, on September 8, 2009, the Chamber of Commerce and 
the National Association of Automobile Dealers filed a petition in the D.C. Circuit court, opposing EPA’s grant 
of the California waiver.  Chamber of Commerce v. EPA, No. 09-1237 (filed D.C. Cir. 9/8/09).  States, 
environmental groups, and industries moved to intervene in the lawsuit, and on October 26,  2009, EPA moved 
to dismiss plaintiffs’ claims for lack of standing.   
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decrease each year.58  By model year 2016, vehicles would be required to achieve an average of 
35.5 miles per gallon (“mpg”) and to emit an average of 250 grams of CO2 per mile, with 
individual vehicles deviating somewhat from those averages based on their “footprint”, i.e., 
generally, size.  EPA also proposed to cap tailpipe emissions of N2O and CH4 at 0.010 and 0.030 
grams per mile, respectively.  Under the proposed rule, EPA would provide “compliance 
flexibility” to vehicle manufacturers by permitting them to meet GHG emission targets in several 
ways, including by improving fuel economy, modifying vehicle air conditioning systems and 
engines, increasing use of start-stop and hybrid technologies, reducing vehicle weight, and 
improving tire performance.  According to the federal agencies, if adopted, the rule would reduce 
the consumption of 1.8 billion barrels of oil over the lifetime of vehicles sold from 2012 to 2016, 
and would reduce GHG emissions from the country’s “light duty fleet” by approximately 21% 
by 2030 as compared to the levels of such emissions absent the proposed rule.  The agencies also 
estimated that the average increase in cost of a vehicle sold in 2016 due to the proposed rule 
would be less than $1,100. 

On April 1, 2010, four months after issuing the final Endangerment Finding, EPA and 
NHTSA announced that they had finalized the nation’s first GHG emission limits under the CAA 
by requiring limits for 2012-2016 model year cars and light-duty vehicles (“the Vehicle Rule”).59  
The Vehicle Rule, also known, particularly in court documents, as the “Tailpipe Rule,” adopted 
the proposed rule’s CO2 emissions standards − a combined average of 250 grams of CO2 per 
mile for model year 2016 vehicles, potentially achieving an average fuel economy of 35.5 miles 
per gallon by model year 2016.  The agencies decided that the Vehicle Rule’s emission control 
requirements would take effect when the 2012 model year officially begins – January 2, 2011.  
That date became an important one, not only for mobile sources, but for stationary sources, as 
discussed below.  (See “Action 4:  GHG Emissions from Stationary Sources,” below.) 

The publicly-filed comments on the Vehicle Rule reveal the principal positions of various 
groups of stakeholders with respect to regulation of GHG emissions from both vehicles and other 
sources.60  Supporters of the Vehicle Rule included the Alliance of Automobile Manufacturers, 
environmental and public health groups, individual automakers, the Motor and Equipment 
Manufacturers Association, and many states and their air agencies.61  Industry supporters 
repeatedly expressed appreciation for a single federal standard, as opposed to a “patchwork” of 
state and federal regulations and separate EPA and NHTSA requirements.   

Opponents to the Vehicle Rule included the National Automobile Dealers Association 
(“NADA”), the American Chemistry Council, and several power plant operators.62  NADA’s 
criticisms were primarily directed towards the substance of the Vehicle Rule, contesting that 
GHG emission rules should not be grafted on top of NHTSA fuel economy rules, and expressing 

                                                           
58 Proposed Rulemaking to Establish Light-Duty Vehicle Greenhouse Gas Emission Standards and Corporate 

Average Fuel Economy Standards, 74 Fed. Reg. 49,454 (proposed Sept. 28, 2009).   
59 Light-Duty Vehicle Greenhouse Gas Emission Standards and Corporate Average Fuel Economy Standards, 75 

Fed. Reg. 25,324 (final rule May 7, 2010). 
60 Light-Duty Vehicle Greenhouse Gas Emission Standards and Corporate Average Fuel Economy Standards:  

EPA Response to Comments Document for Joint Rulemaking, EPA-420-R-10-012a, April 2010, 
http://www.epa.gov/otaq/climate/regulations/420r10012a.pdf. 

61 Id., at 1-2 to 1-4.   
62 Id., at 1-57. 
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concern that the Vehicle Rule will lead to cars too expensive or otherwise undesirable for their 
customers. Outside of the auto industry, those opposing the Vehicle Rule focused on the larger 
policy issues of regulating GHGs under the CAA.  For instance, stationary source commenters 
protested that the Vehicle Rule did not adequately consider the cost and effect on stationary 
sources as a result of EPA’s expected decision that the Vehicle Rule necessary leads to stationary 
source GHG emission limits.  Others objected that the CAA was not the appropriate statute for 
regulating GHGs and that EPA should wait for Congress to act.  Still others contended that there 
was insufficient evidence that global warming was caused by anthropogenic activity and/or that 
there was insufficient proof that control of tailpipe or other mobile source emissions would 
mitigate the effects of climate change.  All of these objections, plus others, would be repeated in 
the litigation contesting EPA’s entire CAA GHG regulatory program, still in the process of 
promulgation at the time the Vehicle Rule was finalized. 

Like the Endangerment Finding, the Vehicle Rule was immediately subject to litigation.  
If regulation of tailpipe emissions could be stopped, EPA’s easiest regulatory path to controlling 
GHG emissions from stationary stacks would be blocked.  The Coalition for Responsible 
Regulation filed its lawsuit as soon as the final Vehicle Rule was published in the Federal 
Register.63  Several other parties filed their own lawsuits or sought to intervene.  On June 7, 
2010, thirteen states, including California, Illinois, Massachusetts, and New York, filed a motion 
to intervene on behalf of EPA.  On August 20, 2010, the D.C. Circuit consolidated seventeen 
lawsuits challenging the Vehicle Rule.  Those lawsuits would be coordinated with those 
opposing the Endangerment Finding. 

Regardless of objections to the Vehicle Rule, President Obama did not stop with 2012-
2016 vehicles.  On May 21, 2010, he directed EPA and NHTSA to begin formulating standards 
specifying the fuel economy, GHG emissions, and other pollutant emissions from cars and light 
trucks beginning with model year 2017.  In addition, the President instructed the agencies to start 
a rulemaking for heavy truck standards to apply beginning with model year 2014.  On October 
13, 2010, EPA and NHTSA issued a notice of intent to conduct joint rule-making to set stringent 
fuel economy and emission standards for cars and light-duty vehicles for model years 2017 
through 2025.64  According to the notice, the agencies envisioned 3% to 6% reductions in 
emissions each year.   

On August 28, 2012, EPA and NHTSA issued the final rule for model year 2017 through 
2025 cars and light-duty vehicles.65  The standards, which get progressively more stringent, are 
targeted to eventually limit model year 2025 vehicle emissions to 163 grams/mile of CO2 on an 
industry fleet-wide basis.  This CO2 emission standard is equivalent to a requirement of 54.5 
mpg if fuel economy were the sole basis for achieving the emission limit.  Thus, a model year 
2025 car would emit half the GHG emissions of a 2010 car.  The final standards are based on 
CO2 emissions-footprint curves, so that a vehicle’s standard depends on its footprint value.  
Manufacturers can meet their fleet-wide compliance obligation by combining different types of 

                                                           
63 Coalition for Responsible Regulation v. EPA, No. 10-1092 (filed D.C. Cir. 5/7/10).   
64 2017 and Later Model Year Light Duty Vehicle GHG Emissions and CAFE Standards, 75 Fed. Reg. 62,739 

(noticed Oct. 13, 2010). 
65 2017 and Later Model Year Light-Duty Vehicle Greenhouse Gas Emissions and Corporate Average Fuel 

Economy Standards, 77 Fed. Reg. 62,624 (final rule Oct. 15, 2012). 
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cars and light vehicles with different CO2 emission and fuel economy adjustments and 
improvements.66 

In addition to addressing cars and light trucks, EPA and NHTSA tackled heavier 
vehicles.  On October 25, 2010, the agencies announced proposed rules to reduce GHG 
emissions from heavy-duty trucks and buses, for model years 2014-2018.67  On August 9, 2011, 
EPA and NHTSA jointly announced that, for the first time, they had finalized fuel economy and 
GHG emissions standards for buses and medium and heavy-duty trucks.68  The agencies 
estimated that the standards will reduce CO2 emissions by 270 million metric tons over the life of 
the 2014-2018 model year vehicles.  The agencies also trumpeted the fuel consumption 
reductions that will result from compliance with the new program.  They estimated that the 
standards will save vehicle owners approximately $50 billion in fuel costs, compared to costs to 
vehicle manufacturers of approximately $8 billion.69 

The heavy-duty regulations begin with 2014 model year vehicles and are increasingly 
stringent through 2018 model year.  The regulatory requirements differ for each of three vehicle 
categories:  (1) semi-trucks (without trailers); (2) heavy-duty pickup trucks and vans; and 
(3) vocational vehicles.  Sport-utility vehicles, vans with less than a 13-person capacity, and 1/2-
ton pickup trucks are excluded from the heavy-duty standards program.  For the first category – 
semi-trucks (also known as combination tractors) – the standards vary in nine subcategories 
based on weight class, cab type, and roof height.  For the second category – heavy-duty pickups 
and vans – the standards increase from 2014-2018 and vary depending upon, in part, payload and 
towing capabilities.  In the vocational vehicle category, which includes garbage trucks, school 
buses, motorhomes, and emergency vehicles, the standards regulate the chassis manufacturers, 
not the body manufacturers, and vary depending on engine size and tire technologies.  The 
standards also impose limits for N2O and CH4 emissions from these vehicles’ engines and 
require low leakage of refrigerant from their air-conditioning systems.  EPA is the principal point 
of contact for the manufacturers, who are required to obtain certificates of conformity with the 
rule.   

Action 4:  GHG Emissions From Stationary Sources 

EPA’s final action establishing CAA regulatory control over GHG emissions was control 
over stationary sources.  Even though EPA knew that, absent Congressional action, it wanted to 

                                                           
66 Despite the June 26, 2012 ruling of a panel of the circuit court upholding the Vehicle Rule, stationary source 

industry groups filed suit against the 2017-2025 light-duty standards.  Utility Air Regulatory Group v. EPA, No. 
12-1476 (filed D.C. Cir. 12/13/12).  The case was consolidated with a petition filed by a diesel company, also 
challenging the late model rule.  Plant Oil Powered Diesel Fuel Systems, Inc. v. EPA, No. 12-1428, Doc. No. 
1401465 (filed D.C. Cir. 10/23/12).   

67 Greenhouse Gas Emissions Standards and Fuel Efficiency Standards for Medium- and Heavy-Duty Engines and 
Vehicles, 75 Fed. Reg. 74,152 (proposed rules Nov. 30, 2010) (corrected 75 Fed. Reg. 81,952 (Dec. 29, 2010)). 

68 Greenhouse Gas Emissions Standards and Fuel Efficiency Standards for Medium- and Heavy-Duty Engines and 
Vehicles, 76 Fed. Reg. 57,106 (final rules Sept. 15, 2011).   

69 The heavy-duty vehicle rule also was subject to legal challenge.  See EPA’s Denial of the Petition to Reconsider 
the [GHG] Emissions Standards and Fuel Efficiency Standards for Medium- and Heavy-Duty Engines and 
Vehicles, 77 Fed. Reg. 51,701 (Aug. 27, 2012); Plant Oil Powered Diesel Fuel Systems, Inc. v. DOT, No. 12-
1427 (filed D.C. Cir. 10/23/12). 
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regulate GHGs from stationary sources, it faced two fundamental questions:  “When?” and 
“How?”. 

1. When to Regulate:  EPA Reconsiders the Johnson Memo. 

EPA’s Endangerment Finding and Vehicle Rule were crucial first steps for regulation of 
GHG emissions from stationary sources because of EPA’s interpretation of the scope of CAA’s 
New Source Review (“NSR”) Prevention of Significant Deterioration (“PSD”) permit program.70  
Just weeks before President Obama took office, on December 18, 2008, then EPA Administrator 
Johnson published a memo interpreting EPA’s current authority to regulate GHGs from 
stationary sources.71  Johnson said, in sum, that EPA had no present authority under the CAA to 
regulate CO2 emissions because there were no current national CAA regulations controlling 
those emissions.  Absent such national regulation controlling CO2 emissions, CO2 was not a 
pollutant “subject to regulation” under the CAA’s PSD program. 

The PSD program requires construction permits for new or modified facilities in certain 
geographic regions of the country, called “attainment areas.”  Attainment areas are those where 
the National Ambient Air Quality Standards (“NAAQS”) have been met for certain designated, 
priority pollutants, such as carbon monoxide, lead, and particulate matter.  Although GHGs were 
not a NAAQS priority pollutant, in an attainment area, any major source of a NAAQS pollutants 
that wishes to build or modify, needed a PSD permit showing how it would use Best Available 
Control Technology (“BACT”) to control any pollutant “subject to regulation” under the CAA, 
arguably, even if that pollutant was not a NAAQS pollutant.  The concern was that even though 
GHGs were not NAAQS pollutants, once GHGs were “subject to regulation,” their emissions 
would have to be addressed under the PSD permit program. 

Johnson’s memo analyzed the activities that constitute “regulation” under the CAA.  He 
explained that EPA’s monitoring or reporting requirements for GHGs from stationary sources, 
such as under the CAA’s Acid Rain program, did not make GHGs “subject to regulation” under 
the CAA.  Moreover, the fact that a state’s EPA-approved State Implementation Plan addressed 
CO2 emissions also did not make CO2 “subject to regulation.”  Only actual emission limits, set 
by Congress or EPA regulation, could make CO2 “subject to regulation” for purposes of 
stationary source permits.  Therefore, according to EPA Administrator Johnson, because in 2008 
EPA had not set GHG emission limits, EPA had no authority in 2008 to require a stationary 
source to obtain a PSD permit regulating CO2 emissions.   

If GHGs from vehicles were controlled through national CAA regulation, CO2 could be 
characterized as a “pollutant subject to regulation” under the PSD and other CAA programs.  
However, the Bush Administration had taken steps to avoid setting GHG emission controls, 
including by delaying a decision on an endangerment finding.  On February 17, 2009, in 
response to a petition and lawsuit filed by Sierra Club and other environmental groups 
demanding reconsideration and withdrawal of the Johnson memo, new EPA Administrator 

                                                           
70 See Prevention of Significant Deterioration (PSD):  Reconsideration of Interpretation of Regulations that 

Determine Pollutants Covered by the Federal PSD Permit Program, 74 Fed. Reg. 51,535, 51,538 (proposed 
Oct. 7, 2009). 

71 The Johnson memo can be found at: http://www.epa.gov/nsr/documents/psd_interpretive_memo_12.18.08.pdf.   
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Jackson agreed to address the memo and EPA’s policy regarding stationary source emissions.  
Sierra Club’s lawsuit was stayed during EPA’s administrative reconsideration. 

On September 30, 2009, EPA announced its proposed reevaluation of the Johnson memo, 
proposing to adopt EPA’s position as stated by former Administrator Johnson in his memo.72 
Specifically, Obama’s EPA agreed that the phrase “subject to regulation under the [Clean Air] 
Act” should be interpreted to refer only to air pollutants whose emissions are controlled by 
national regulation under CAA’s language or its implementing regulations.  According to that 
interpretation of the CAA, CO2 is not “subject to regulation under the Act” because there was, at 
that time, no current regulation limiting the emission of CO2.  Although EPA stated that its 
“preferred interpretation” is Johnson’s original interpretation, EPA requested public comments 
by December 7, 2009, on several alternative interpretations of “subject to regulation under the 
Act,” including those interpretations rejected by the Johnson memo. 

On March 29, 2010, EPA announced that it had reconsidered its interpretation of the term 
“subject to regulation” under the CAA.73  EPA confirmed that it was adopting the interpretation 
used in the Bush Administration.  However, by the time of this interpretive announcement, EPA 
had already subjected GHGs to regulation under the CAA through the Vehicle Rule.  Therefore, 
EPA also announced a timing decision – GHGs would only become “subject to regulation” when 
the Vehicle Rule went into effect – January 2, 2011.  Thus, EPA’s announced position on the 
Johnson memo often is referenced as “the Timing Rule.” 

On April 2, 2010, the same day EPA published its final reinterpretation of the Johnson 
memo, several industry groups filed a petition for review of that final EPA action in the D.C. 
Circuit appellate court.74  Lawsuits continued to be filed in May 2010, including one by the 
Center for Biological Diversity challenging the EPA decision by claiming that the agency is 
overdue in taking measures to control GHG emissions from major polluters.75   

2. How to Regulate:  The Tailoring Rule for PSD and Title V Permits. 

The next step towards regulating GHG emissions from stationary sources involved 
creating a mechanism whereby existing permit programs could be applied to GHG emission 
sources.  To accomplish its objective, on September 30, 2009, EPA announced that it was 
proposing a rule to “tailor” the existing requirements of the CAA and its PSD construction 
permit and Title V operating permit programs to apply to GHG emissions.76  The “Tailoring 

                                                           
72 Prevention of Significant Deterioration (PSD):  Reconsideration of Interpretation of Regulations That Determine 

Pollutants Covered by the Federal PSD Permit Program, 74 Fed. Reg. 51,535 (proposed Oct. 7, 2009). 
73 Reconsideration of Interpretation of Regulations That Determine Pollutants Covered by Clean Air Act 

Permitting Programs, 75 Fed. Reg. 17,004 (final action Apr. 2, 2010). 
74 Coalition for Responsible Regulation v. EPA, No. 10-1073 (filed D.C.Cir. 4/2/10).  Petitioners included the 

Coalition for Responsible Regulation, the Industrial Minerals Association-North America, the National 
Cattlemen’s Beef Association, Great Northern Project Development, L.P., Rosebud Mining Company, and 
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75 Center for Biological Diversity v. EPA, No. 10-1115 (filed D.C. Cir. 5/28/10).   
76 Prevention of Significant Deterioration and Title V Greenhouse Gas Tailoring Rule, 74 Fed. Reg. 55,292 
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Rule” was announced as a final rule on May 13, 2010.77  The main objective of the Tailoring 
Rule is to limit the application of the CAA’s statutory emission triggers, at least initially, so that 
only larger sources of GHG emissions are required to obtain permits. 

EPA stated that it was forced to narrow the scope of existing permitting requirements 
because of the CAA’s relatively low triggers for stationary source permit obligations.  Under 
EPA’s interpretation, the CAA provides that for regulated pollutants for which no NAAQS have 
been set (as is the case for CO2), new and modified stationary sources which, depending on the 
source category, emit over 100 or 250 tpy of such pollutants must obtain pre-construction PSD 
permits requiring use of BACT to limit those emissions and must fulfill a number of other 
regulatory requirements.  In addition, under an “untailored” CAA, all sources emitting more than 
100 tpy of GHGs would be required to obtain an operating permit under Title V of the CAA.  
Thus, absent the Tailoring Rule, once GHGs were subject to national emission controls (i.e., 
under the Vehicle Rule), any new or modified source which emits over 100 or 250 tpy of GHGs 
would be obligated to obtain a major source pre-construction permit, forcing compliance with all 
applicable CAA requirements, including those imposing emission controls. 

EPA determined that if GHG thresholds remain at 100/250 tpy, the number of required 
CAA permits would increase by the millions, and the associated costs of issuing those permits 
would rise correspondingly.  Moreover, commercial, light industrial, and even some residential 
sources would require a permit.  Therefore, EPA determined that increasing the GHG threshold 
above the CAA’s statutory trigger of 100/250 tpy is an administrative necessity, and proposed to 
increase that threshold to 25,000 tpy of CO2e.  In addition, EPA proposed to increase the 
“significance” level of GHG emissions – the level at which BACT is required for a particular 
pollutant, once a facility is determined to be a “major source” – to between 10,000 and 25,000 
tpy CO2e. 

The Tailoring Rule essentially allows EPA and state permitting authorities to avoid the 
CAA’s explicit statutory language regarding emission triggers for permits.  EPA’s justification 
for avoiding these permit triggers were the administrative law doctrines of “absurd results” and 
“administrative necessity.”  Basically, EPA claimed that unless it is allowed to raise the permit 
trigger to 25,000 tpy for GHGs, EPA, the states, and the regulated community would be 
overwhelmed and unable to implement the law’s requirements.  In addition to skepticism about 
EPA’s legal authority to change the CAA’s thresholds, many commenters asserted that the 
proposed Tailoring Rule demonstrated that GHGs could not and should not be regulated under 
the CAA.   

The Tailoring Rule raised the thresholds for GHG emissions that define when permits 
under the PSD and Title V Operating Permit programs are required for new and existing 
industrial facilities.  The rule had two phase-in periods.  Starting in January 2011, large industrial 
facilities that must already obtain CAA permits for non-GHGs must also include GHG emission 
controls in these permits if they are newly constructed and have the potential to emit at least 
75,000 tpy of CO2e, or if they make modifications to the facility that increase GHG emissions by 
that amount.  In phase two, starting July 2011, all new facilities emitting in excess of 100,000 tpy 
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CO2e and modified facilities that would increase GHG emissions by at least 75,000 tpy CO2e, 
and that also exceed 100/250 tpy of GHGs on a mass basis, will be required to obtain permits 
that address GHG emissions.  Title V operating permits would be needed by all sources that emit 
at least 100,000 tpy on a CO2e basis beginning in July 2011.  Sources that emit less than 50,000 
tpy on a CO2e basis will not be required to obtain permits for GHGs before 2016.   

As a result of the Tailoring Rule, EPA estimated that approximately 900 additional 
permitting actions covering new and modified sources would be reviewed each year.  In addition, 
an estimated 550 sources would need to obtain Title V operating permits for the first time 
because of their GHG emissions.  However, those predicted new permit reviews are far fewer 
than would be required if the Tailoring Rule did not modify the CAA’s statutory triggers. 

The finalization of the Tailoring Rule led to more lawsuits being filed.  On June 1, 2010, 
two trade associations filed lawsuits against EPA to oppose the schedule under which EPA 
planned to regulate GHG emissions from new and modified sources as of January 2, 2011.78  On 
June 3, 2010, the Southeastern Legal Foundation, 14 House Republicans, and 15 businesses and 
business organizations, sued EPA in a direct challenge to the Tailoring Rule.79  States also filed 
their own lawsuits, including Texas, Alabama, and Louisiana.80  Environmental groups filed their 
challenges, as did prominent industry groups.81  On September 15, 2010, several petitioners, 
including the states of Texas, Alabama, and Virginia and twelve Republican Congressmen, filed 
motions for a complete or partial stay of EPA’s GHG regulations pending judicial review.  After 
consolidating dozens of petitions into three coordinated cases, on November 16, 2010, the D.C. 
Circuit ruled on further coordination and consolidation issues.82  On December 10, 2010, the 
D.C. Circuit Court refused to stay EPA’s implementation of its regulations, finding that 
petitioners had “not satisfied the stringent standards required for a stay pending court review ... 
[by showing] that the harms they allege are ‘certain,’ rather than speculative, or that the ‘alleged 
harm[s] will directly result from the action[s] which the movant[s] seeks to enjoin.’”83  Having 
avoided a stay, in 2011, EPA would be able to begin implementing all the regulatory actions that 
it had finalized in 2010. 

3. Implementing the Stationary Source GHG Rules 

Despite the pending legal challenges, EPA began implementing its new regulation of 
GHG emissions from stationary sources of the Tailoring Rule under the CAA.  In March 2011, 
four months after its initial issuance, EPA finalized its “PSD and Title V Permitting Guidance for 
Greenhouse Gases,” commonly known as the GHG BACT Guidance (“the Guidance”).84  The 
Guidance is to assist those applying for PSD and Title V permits under the new GHG permitting 
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requirements.  The Guidance sets forth EPA’s recommended process for determining Best 
Available Control Technology (“BACT”) for new and modified GHG emission sources.  While 
providing federal guidance, EPA also stated that state air agencies are to determine, on a case-
by-case basis, how GHG emissions are to be controlled. 

The Guidance does not specify the BACT-required technology that EPA will approve; 
instead, it sets forth the process for developing and explaining the technology that a permit 
applicant will seek to have approved.  EPA opines that in most cases, the five-step BACT 
selection process will likely lead to the selection of energy efficiency measures as BACT, 
because energy efficiency is less expensive and can result in cost savings.  Energy efficiency is 
generally defined to mean a technology which burns less fuel on a per unit of output basis.   

In its Guidance, EPA made clear that it is not requiring fuel switching, such as from coal 
to natural gas, as BACT, particularly if using another type of fuel “would fundamentally redefine 
the source.”85  The Guidance also states that carbon capture and sequestration (“CCS”) 
technology is in an early stage of development and, thus, should be identified as an available 
control measure for certain large combustion sources in industries such as fossil-fuel fired power 
plants, cement production, and iron and steel manufacturing.  But, because of its expense, CCS is 
unlikely to be selected as BACT.  EPA also specifically states that in permit applications for 
coal-fired emission sources, integrated gasification combined cycle should be evaluated for 
consideration, although it may be excluded from further consideration if this technology “would 
disrupt the applicant’s basic or fundamental business purpose for the proposed facility.”86  The 
benefits of biomass combustion also is to be considered in the environmental, energy and 
economic evaluation portions of the BACT selection process.  The Guidance also provides GHG 
emission control technology options for specific industrial operations, such as power plants, and 
boilers.  However, EPA stresses that its Guidance does not define BACT for any industrial sector 
or facility.   

One of EPA’s highest hurdles for the stationary source program was making sure that the 
state air permitting agencies, which are principally responsible for issuing CAA permits, were 
authorized under state law to review and issue permits for GHGs in a manner consistent with the 
new federal regulations.  Thus, on December 23, 2010, EPA issued six new rules.  Four of the 
rules give EPA the authority to issue GHG-related PSD permits in several states which were not 
able to (or refused to) revise their State Implementation Plan (“SIP”) to require permitting for 
GHG emissions.87  Those states included Texas, some parts of Arizona, Arkansas, Florida, 
Idaho, Kansas, Oregon and Wyoming.  Another two sets of rules, imposed the Tailoring Rule on 
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SIPs in more than 20 states that had not revised their plans for PSD permits and in 33 states that 
had not revised their plans for Title V permits.88  By the end of 2012, many states had received 
or applied for delegated authority to issue to issue GHG permits under the rules upheld by the 
D.C. Circuit Court. 

On April 22, 2011, EPA issued a final rule, disapproving of Texas’ PSD permitting plan, 
and authorizing federal EPA as the sole agency that can issue PSD permits regulating GHG 
emissions in that state.89  Texas immediately appealed EPA’s action, in a lawsuit filed in federal 
circuit court.90  This lawsuit was joined by petitions filed by Texas industry associations, 
supporting the state’s position.  Although briefing on the case was complete, no court resolution 
had been reached by the close of the President’s first term. 

EPA issued its first Texas GHG permit on November 10, 2011, to the Lower Colorado 
River Authority Ferguson Power Plant, to allow construction of a new combined-cycle plant.91  
The permit did not set quantitative limits on GHG emissions, but the facility was required to 
justify  use of BACT.  EPA continued to exercise its Texas permitting authority throughout 
2012.  For example, on November 26, 2012, EPA issued a letter to the Las Brisas Energy Center, 
a petroleum coke-fired power plant to be built in Corpus Christi, informing it of “deficiencies or 
incomplete information” in its application for a GHG PSD permit.92  EPA requested Las Brisas 
to explain how addressing deficiencies in its permit under the Texas program for certain NAAQS 
pollutants will result in design changes potentially affecting GHG emissions.  EPA also required 
Las Brisas to justify several of its GHG BACT conclusions, including that Integrated 
Gasification Combined Cycle (“IGCC”) technology would be too expensive and unreliable to 
implement at the facility.  Similarly, EPA criticized Las Brisas’s cost analysis of CCS 
technology, when the facility rejected CCS as a BACT alternative.  EPA required the facility to 
consider enhanced oil recovery, not just geologic storage, as a CCS option.  EPA also used the 
GHG PSD permit as an opportunity to require the facility to evaluate the impact of other federal 
regulatory schemes potentially impacted by the plant, including the Endangered Species Act and 
the National Historic Preservation Act. 

EPA also commented upon draft PSD permits issued by states who, unlike Texas, 
retained delegated authority to issue GHG permits.  For example, in a November 21, 2012 letter 
to the Wisconsin Department of Natural Resources regarding the PSD and major source 
nonattainment new source review permit for the coal-fired WE Energies Elm Road Generating 
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Station, EPA identified several GHG-related concerns.  For example, EPA required the facility to 
demonstrate BACT compliance for all GHGs to be emitted, not just CO2.  EPA also required the 
facility to provide a detailed cost analysis supporting its conclusion that CCS for CO2 was 
economically infeasible and, therefore, not BACT for this existing facility.93  As another 
example of EPA permit reviews for GHGs, in comments on a draft PSD permit for a lumber mill 
to be located in North Carolina, EPA noted that the draft permit was deficient because BACT 
emission limits were not proposed for several emission sources within the facility.  EPA also 
urged consideration of output-based GHG limits or GHG emission limits paired with energy 
efficiency requirements.94 

In the summer of 2012, EPA undertook the final review step required when it first 
finalized the Tailoring Rule.  On June 29, 2012, it issued a final rule that confirmed the higher 
permit triggers for PSD and Title V permits established in the Tailoring Rule.95  This review and 
determination of whether to continue implementing lower threshold levels for GHG permitting 
requirements was Step 3 under the Tailoring Rule’s phased approach.  Specifically, Step 3 of the 
Tailoring Rule required EPA to solicit comments on whether to lower the GHG emission triggers 
to a level closer to the statutory trigger of 100/250 tpy for all other regulated pollutants.  In its 
Step 3 determination, EPA concluded that the triggers should not be lowered because states had 
not had sufficient time to “develop the necessary infrastructure ... expertise and capacity” to 
allow them to handle a larger number of GHG permits.96  EPA also revised its GHG permitting 
regulations in two significant ways.  First, it established that a facility is entitled to set a 
plantwide emission level (“PAL”) for GHGs; no PSD permit would be required for facility 
modifications as long as the facility’s total emissions are below the PAL.  Second, a source could 
emit more than 100,000 tpy of GHGs, obtain a GHG PAL, and remain a minor source if all other 
regulated pollutants are below the major source threshold.97 

C. The Federal Appeals Court Upholds GHG Emission Regulation Under the 
CAA. 

On June 26, 2012, the U.S. Court of Appeals for the District of Columbia Circuit handed 
the EPA a significant victory in its campaign to regulate GHGs under the CAA.98  A three-judge 
panel of the appellate court upheld all of EPA’s GHG regulations in a unanimous per curiam 
decision.  Petitioners’ consolidated case involved all of the significant GHG control 
regulations − the Endangerment Finding, the Vehicle Rule, the Timing Rule, and the Tailoring 
Rule. 

Petitioners had contested the Endangerment Finding on several procedural and 
substantive grounds, including the adequacy of the scientific record supporting the 
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Endangerment Finding and EPA’s failure to quantify the risk of endangerment to public health or 
welfare created by GHG emissions. The circuit court found that, “Relying again upon substantial 
scientific evidence, EPA determined that anthropogenically induced climate change threatens 
both public health and public welfare.”99  The circuit court rejected the argument that because 
some uncertainty exists in the science, EPA could not reach its endangerment decision, 
particularly because of the precautionary nature of the CAA. Moreover, the circuit court rejected 
petitioners’ criticism of EPA’s reliance on other agencies’ and scientific groups’ assessments and 
compilation of scientific reports, saying, “[t]his is how science works. EPA is not required to re-
prove the existence of the atom every time it approaches a scientific question.”100  Similarly, the 
circuit court rejected the attack on EPA for its refusal to reconsider the Endangerment Finding in 
light of the Climategate debate on the accuracy of the scientific assessments of the anthropogenic 
cause or fact of climate change. The circuit court also rejected Texas’s argument that the 
Endangerment Finding was flawed because it did not set a quantitative threshold for “unsafe” 
levels of GHG emissions, holding that EPA’s non-quantitative assessment was a “function of the 
precautionary thrust of the CAA and the multivariate and sometimes uncertain nature of climate 
science, not a sign of arbitrary or capricious decision-making.”101  In sum, the circuit court 
upheld EPA’s Endangerment Finding in all aspects. 

Similarly, the circuit court upheld EPA’s Vehicle Rule. Petitioners argued that the rule 
violated CAA § 202(a)(1), and was the result of arbitrary and capricious decision-making. The 
circuit court found that, having issued the Endangerment Finding, the Vehicle Rule was required 
to be issued. The circuit court noted that the Petitioners did not attack the substantive provisions 
of the Vehicle Rule, such as the GHG emission limits themselves; rather, they attacked the 
Vehicle Rule because of the costs that would eventually be imposed on stationary sources.  The 
circuit court agreed with Petitioners that once the Vehicle Rule was issued, EPA also would be 
required to regulate GHGs from stationary sources. However, because the CAA imposed on EPA 
a non-discretionary duty to issue the Vehicle Rule in response to the Endangerment Finding, the 
fact that the Vehicle Rule also would trigger stationary source regulation was not a factor that 
EPA could consider in deciding whether to issue the Vehicle Rule. Thus, EPA’s failure to 
consider stationary source compliance costs in its Vehicle Rule decision-making was not 
arbitrary and capricious. 

As discussed above, the Timing Rule and the Tailoring Rule both pertain to stationary 
sources. Under the Timing Rule, i.e., EPA’s reconsideration of the Johnson memo, EPA decided 
that GHG emissions from stationary sources became subject to CAA regulation when the 
Vehicle Rule took effect, on January 2, 2011.  In particular, EPA decided in 2010, that by the 
beginning of 2011, those stationary sources would be subject to GHG emission regulation under 
the PSD permit program and the Title V operating permit program. However, as articulated in 
the Tailoring Rule, the immediate imposition of these CAA permitting requirements would result 
in an administrative nightmare, both for federal and state environmental permitting agencies and 
for the regulated community who would need to respond. EPA justified its Tailoring Rule on 
three grounds: (1) implementing the CAA’s triggers immediately would lead to “absurd results” 
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not intended by Congress; (2) the administrative burden that would otherwise be imposed; and 
(3) EPA’s ability to implement statutory requirements over time. 

Rather than addressing the substance of EPA’s bases for the Tailoring Rule, the circuit 
court held that neither industry nor state petitioners had standing to address the Tailoring Rule. 
Basically, the circuit court found that petitioners failed to show that the Tailoring Rule caused 
“injury in fact” or that vacating the rule would redress the injury. Petitioners admitted that 
vacating the Tailoring Rule would indeed cause the administrative nightmare predicted by EPA, 
but they claimed that this nightmare would force Congress to act. However, the circuit court 
rejected this justification as a highly speculative chain of events.  Moreover, the circuit court 
rejected the state petitioners’ argument that they are entitled to standing based on their special 
status, as previously recognized by the Supreme Court in Massachusetts. Although initially 
taking a similar approach to standing as industry petitioners, the petitioner states argued in their 
reply brief that they, in fact, wanted the Tailoring Rule vacated because they wanted to regulate 
GHGs at the lower emission rates currently in the CAA. The circuit court found that the states 
could not change their standing argument in their reply brief. Moreover, the states’ new standing 
argument conflicted with its previously articulated position challenging the scientific basis for 
the Endangerment Finding. Finally, the circuit court found that, in “stark contrast” to the record 
evidence of the impact of climate change upon which the states relied for standing in 
Massachusetts, the “State Petitioners [here] fail to cite any record evidence to suggest that they 
are adversely affected by global climate change.”102  Thus, the circuit court dismissed all 
challenges to the Tailoring Rule, and its related Timing Rule, for lack of jurisdiction. 

On December 20, 2012, all active judges of the U.S. Court of Appeals for the D.C. 
Circuit issued an order denying rehearing of the June 26, 2012 panel decision.103  The order was 
a 6-2 decision, with two judges writing dissents. The statements of three D.C. Circuit judges 
supporting the panel’s original decision and of the two judges who disagreed and voted to grant 
the rehearing provide a preview of the parties’ arguments in opposition to and in favor of the 
U.S. Supreme Court granting a right to appeal the circuit court’s decision. 

The dissenting judges took issue primarily with the substance of EPA’s decision to apply 
the PSD program to GHG emissions. In her statement dissenting from the denial of rehearing, 
Judge Brown began by lamenting the Supreme Court’s decision in Massachusetts. Specifically, 
she “engage[d] Massachusetts’s interpretive shortcomings in the hope that either Court or 
Congress will restore order to the CAA.”104 Judge Brown also explored her view that, even after 
Massachusetts, EPA is not entitled to apply the PSD program to GHG emissions. She noted that 
EPA itself recognized and promoted the “absurdity” of applying the CAA as written to GHG 
emissions, and found that EPA does not have the power to “preempt legislative prerogatives”, 
which repeatedly failed to regulate GHGs.105  She pronounced that “[t]he real absurdity is that 
this unprecedented expansion of regulatory control, this epic overreach, may very well do more 
damage to the wellbeing of Americans than GHGs could ever do.”106  Judge Brown also relied 
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on Supreme Court precedent under the “major questions” doctrine,107 to urge that administrative 
agencies should not receive deference “on questions of great significance more properly resolved 
by the legislature.”108 Finally, Judge Brown took issue with the panel’s decision on standing, 
finding that petitioners’ standing in this case was no more speculative than the petitioners’ 
standing that the Supreme Court recognized as sufficient in Massachusetts. Judge Brown 
concluded, “In denying rehearing en banc, this Court has read Massachusetts to its illogical ends 
and it is American industry that will have to pay. That this Court did so is unsurprising, but 
certainly not fated.”109 

Judge Kavanaugh, in his dissent, noted that “[t]his case is plainly one of exceptional 
importance…[with] massive real-world consequences.”110 He reviewed the CAA’s language and 
found that the CAA’s PSD language should more logically and appropriately be interpreted to 
mean that it applied only to NAAQS pollutants and not to GHGs. He noted that this more 
“straightforward” interpretation avoided the “absurdities” that led to EPA’s Tailoring Rule.111 
Judge Kavanaugh concluded by finding that EPA’s regulation of GHGs under the PSD program 
put “the bedrock underpinnings of our system of separation of powers…at stake.”112 According 
to Judge Kavanaugh, because “EPA went well beyond what Congress authorized for the [PSD] 
statute,” it is the court’s duty to enforce the statutory boundaries and require EPA to read the 
CAA in a manner that avoids its application to GHGs from stationary sources.113   

In response to the two dissents, three circuit court judges (Sentelle, Tatel, and Rogers) 
issued a statement in support of the denial of the en banc petition. They rejected Judge Brown’s 
view that Massachusetts did not envision the far-reaching consequences leading to control of 
GHG emissions from stationary sources. They also disagreed with Judge Kavanaugh’s limit of 
the PSD program to NAAQS pollutants, stating that “the panel’s interpretation of the statute is 
the only plausible one.”114 They agreed, however, with Judge Kavanaugh that separation of 
powers is an important issue, but found that “Congress spoke clearly, EPA fulfilled its statutory 
responsibilities, and the panel, playing its limited role, gave effect to the statute’s plain 
meaning.”115 

The Supreme Court will decide whether to grant the expected petition for permission to 
appeal to that Court. The petition for writ of certiorari before the Supreme Court must be filed 
within 90 days after entry of judgment in the circuit court, i.e., by March 20, 2013.  

D. Regulation of GHGs from Power Plants and Refineries. 

On December 23, 2010, EPA announced that, pursuant to Section 111 of the CAA, EPA 
will set New Source Performance Standards (“NSPS”) for GHG emissions from fossil fuel-fired 
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electric power plants and for petroleum refineries,116 regardless of whether they are in attainment 
areas.  EPA’s agreement to issue NSPS standards for electric power plants settled legal 
proceedings brought in 2006 by government entities and environmental groups who had objected 
to EPA’s 2006 NSPS final rule for power plants because it did not address GHG emissions.117  
Similarly, the agreement for petroleum refineries settled a petition for judicial review that had 
contested EPA’s decision not to address GHG emissions in its 2008 NSPS final rule for that 
industry sector.118  EPA agreed that it would issue proposed standards for power plants by July 
26, 2011, and for refineries by December 10, 2011.  EPA also agreed that it would issue the 
standards as final rules for power plants and refineries by May 26, 2012, and November 10, 
2012, respectively.119   

EPA missed all these deadlines.  On April 13, 2012, EPA published a proposed rule for 
NSPS for electric generating units (“EGUs”).120  The proposed rule would establish an emission 
limit of 1,000 pounds of CO2 per megawatt-hour of output for new sources only, based on the 
performance of natural gas combined cycle technology.  EPA also projected that no new coal-
fired EGUs would be built without the integration of CCS, and coal-fired power plants were 
given an option to use a 30-year average of their emissions. EPA proposed that the new rule not 
apply to any EGU that had a completed pre-construction permit as of the date of the proposed 
rule.  EPA received more than 2 million comments on the proposed rules.  As of the close of the 
President’s first term, EPA projected that a final rule would be issued in March 2013.121 

Although only a proposed rule, industry filed a lawsuit opposing it with the federal circuit 
court.  They asserted that the proposed rule was in fact a final agency action because the final 
rule was proposed to apply to all new plants for which an NSPS permit had not been issued by 
the proposed rule date, not by the final date.122  On December 13, 2012, the court ordered the 
dismissal of the action, agreeing with EPA that the proposed rule was not a final agency 
action.123 

With respect to NSPS for refineries, EPA made less regulatory progress.  Refineries 
account for approximately one-tenth of the GHG emissions attributable to fossil fuel-fired power 
plants.  EPA held “listening sessions” to develop a refineries NSPS in the fall of 2011.  In a 
status report filed with the court in December 2012, EPA described its work on several aspects of 
the potential refinery NSPS rule, including issues other than GHGs.  EPA acknowledged that it 
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had not completed the proposed rule by the required date, but stated that its progress justified 
keeping further litigation in “abeyance.”124 

E. Regulating Ozone-Depleting Substances. 

Another less heralded effort by EPA to control GHGs under the CAA concerned the 
control and phase-out of ozone-depleting substances, particularly hydrochloric-fluorocarbons 
(“HCFCs”).  The climate change impact of this action can be more significant than control of 
CO2 because ozone-depleting substances have global warming potential (“GWP”) significantly 
higher than CO2.  For example, HCFC-22 has a GWP approximately 1,700 times higher than 
CO2 and HCFC-142b has a GWP 2,000 times higher.125  These chemicals, typically found in 
refrigerants, are subject to control under Sections 601-607 of the CAA.126  These provisions were 
implemented as a result of U.S. participation in the United Nations Montreal Protocol on 
Substances that Deplete the Ozone Layer, which was originally agreed in 1987 and entered into 
force in 1989.  The protocol’s purpose is to reduce the production and consumption of ozone-
depleting substances (“ODS”), such as HCFC. 

EPA, under the CAA, banned certain ODS as of 1994.  Other substances, including 
HCFCs, are subject to a market-based cap-and-trade phaseout over time, pursuant to a 
framework established in 1993.  In order to meet 2010 Montreal Protocol schedules, in 2009, 
EPA issued the 2010 HCFC Allocation Rule, which established allowances for producers and 
exporters of HCFCs from 2010 through 2014. 127  The U.S. Court of Appeals for the D.C. Circuit 
vacated certain portions of the 2010 rule.128  This led EPA to issue a revised interim final rule in 
2011,129 and then a proposed final rule for 2012 through 2014.130 

In addition to HCFC phaseouts, EPA also announced an expanded list of acceptable 
substitutes for a broad class of ODS.  Under Section 612 of the CAA, EPA was required to 
develop a program for evaluating alternative substances to ODS and, in 1994, created the 
regulations for the Significant New Alternatives Policy (“SNAP”) program.  As part of its 
evaluation of SNAP-acceptable substances, EPA analyzed the alternatives’ GWP.  During the 
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Obama Administration, EPA issued several SNAP acceptability notices and related 
determinations.131 

F. The Renewable Fuel Standard. 

Although regulating GHG emissions under the CAA was the principal method that EPA 
used to advance the President’s climate change agenda, the agency also had a significant role in 
the alternative energy area through regulations issued under the renewable fuel standard (“RFS”) 
program, a provision under the CAA’s regulation of mobile sources.  The RFS was created by 
the Energy Policy Act of 2005, which amended the CAA to establish the first national renewable 
fuel volume requirement.132  Specifically, under the 2005 law, fuel refiners, importers, and 
blenders were required to blend 7.5 billion gallons of renewable fuel into the nation’s gasoline by 
2012.133  The 2005 RFS mandate was expanded by the Energy Independence and Security Act of 
2007 (“EISA”), which established a program that EPA calls RFS2.  Under RFS2, the program 
expanded to include diesel, and the volume of renewal fuel required to be blended into 
transportation fuel was required to increase up to 36 billion gallons by 2022.  EISA established 
four separate categories of renewable fuel, with a separate volume requirement for each:  
renewable fuel, advanced biofuel, biomass-based diesel, and cellulosic biofuel.134  EPA issued 
regulations specifying the volume of each fuel type that must be purchased each year.135   

EPA proposed its first set of regulations under RFS2 in May 2009 and published the final 
rule for 2010 and beyond in March 2010. 136  Thereafter, EPA issued new rules clarifying each 
year’s volume and percentage requirements and assessing additional renewable fuels.137  On 
November 29, 2010, EPA announced that it had finalized the 2011 RFS for the four required 
categories of fuel, with approximately 9.48% of the volume of transportation fuel be composed 
of renewable fuels.138  On December 27, 2011, EPA announced that it had finalized its 2012 
standards and published them in the Federal Register on January 9, 2012.139   

EISA requires that in year 2013 and thereafter, EPA’s renewable fuel standards include a 
minimum of one billion gallons of biomass-based diesel.  Earlier in 2011, EPA had proposed 
exceeding that minimum requirement in 2013, but postponed finalizing the 2013 standard in light 
of public comments.  Although EISA also requires EPA to set the biomass-based diesel standard 
14 months in advance, EPA stated that its announcement of the volume requirement would be 
delayed.140  EPA did not issue the final 2013 biomass-based diesel volume, increasing it to 1.28 
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billion gallons, until September 2012.141  At the close of the 2012 calendar year, EPA had not yet 
issued its RFS2 standards for the 2013 calendar year for fuels other than biomass-based diesel 
fuel.  The biomass-based diesel fuel rule was challenged in court by the American Fuel & 
Petrochemical Manufacturers and other industry associations.142   

In August 2012, several state governors petitioned EPA to waive the RFS2 national 
volume requirements, due to the impact of the summer’s drought on ethanol use, corn prices, and 
food prices.143  Under Section 211(o)(7) of the CAA, EPA, in consultation with Secretaries of 
Agriculture and Energy, can waive RFS requirements if those requirements would “severely 
harm the economy or environment.”144  EPA denied the waiver requests, finding that “waiving 
the RFS would have little, if any, impact on ethanol demand or energy prices ...”.145 

In November 2011, EPA secured a victory for its RFS2 program when the U.S. Supreme 
Court denied a petition to review a U.S. Court of Appeals decision upholding EPA’s 2010 
standards. In Nat’l Petrochemical & Refiners Ass’n v. EPA,146 members of the transportation fuel 
industry challenged EPA’s first set of standards.  Although Congress had required EPA to 
develop annual standards by December 2008, EPA did not do so until March 2010.  When EPA 
published those standards, it made them retroactive for all of 2010.  The industry groups argued 
that, absent explicit authority from Congress, the standards could not be made retroactive to the 
beginning part of the year. The appellate court disagreed, finding that Congress had implicitly 
authorized retroactive regulation in the structure of the statute.  On November 7, 2011, the U.S. 
Supreme Court denied the industry groups’ petition to review the appellate court’s 2010 
ruling.147 

In August 2012, the U.S. Court of Appeals also dismissed a petition filed by several 
members of the food and petroleum industries protesting EPA decisions allowing the use of 
E15 – a blend of gasoline and 15 percent ethanol – in 2001 and later model-year light duty motor 
vehicles.148  Petitioners were engine manufacturers, food producers that use corn as an input, and 
petroleum suppliers.  Although EPA did not contest petitioners’ standing to object to EPA’s 
regulations, two of the three judges on the panel found that petitioners’ did not have standing to 
object to the regulations.  Judge Kavanaugh dissented from that decision.  On January 15, 2013, 
the full U.S. Court of Appeals for the D.C. Circuit denied petitioners’ request for rehearing, with 
Judge Kavanaugh again dissenting.149 
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Two lawsuits were filed in 2012 by industry groups, challenging other aspects of the 
RSF2 2011 and 2012 volume requirements.150  One of those lawsuits, filed by the American 
Petroleum Institute (“API”), concerned EPA’s 2012 volume requirements for advanced biofuels, 
particularly in light of shortfalls in production of cellulosic biofuels.151  API asserted that EPA’s 
projection of available cellulosic biofuel in 2012 and EPA’s refusal to adjust the total advanced 
biofuels volume requirement also were unreasonable and contrary to the law.  In a decision just 
after the close of the President’s first term, the U.S. Court of Appeals for the D.C. Circuit agreed 
with API on the first point, but not on the second.152  Specifically, the court found that EPA’s 
decision to base its projection of cellulosic biofuel on an intent to promote growth of that fuel’s 
production was contrary to the statutory instruction to EPA regarding how to derive the fuel 
projections.  However, the court also found that EPA’s decision not to adjust the total advanced 
biofuels volume, due to shortages of cellulosic biofuel, was appropriate and consistent with the 
statute’s requirements.  Thus, the court required EPA to recalculate its 2012 RFS rule solely to 
address required volume of cellulosic biofuel production.  This court decision marked the first 
time that litigation attacks on EPA’s RFS2 allowances were sustained by a court.  Overall, 
however, the most important elements of EPA’s RFS2 rules have survived intact through the 
President’s first term.153   

III. CLIMATE CHANGE REGULATION UNDER OTHER EXISTING STATUTES 
AND AUTHORITY 

A. The Endangered Species Act. 

The CAA was not the only federal statute that was used to address climate change.  One 
of the principal other sources of climate change regulation in Obama’s first term was the 
Endangered Species Act (“ESA”).  Administration efforts to use the ESA to address the effects 
of climate change began with a change in the Executive Branch’s stated position on the use of 
ESA protections.  On May 4, 2009, the Departments of Interior and Commerce published a final 
rule withdrawing a December 16, 2008, Bush Administration rule that had limited federal 
agencies’ obligations to consult with Fish and Wildlife Service (“FWS”) biologists on ESA 
matters.154  The final rule called for a review of consultation practices, and requested public 
comment on several topics, including consideration of impacts related to climate change. 

In Secretarial Order No. 3289, issued on September 14, 2009, and amended 
February 22, 2010, the Department of Interior (“DOI”) announced a coordinated strategy to 
address current and future impacts of climate change on our land, water, wildlife, cultural 
heritage, and tribal resources.155  On November 25, 2009, EPA requested public comment on a 
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proposed framework for ranking threatened and endangered species’ vulnerability to climate 
change (“the ESA framework”).156  According to the notice, the ESA framework was intended to 
indicate species’ comparative, not absolute, vulnerabilities to climate change, and to assist EPA 
in “prioritizing those species most vulnerable to climate change,” rather than to “serve as a tool 
for determining whether a species is endangered or threatened” under the ESA.   

Actions to protect specific species from the effect of climate change began in the first 
months of the Obama Administration and continued thereafter.  For example, on May 7, 2009, 
FWS stated that it would perform a 12-month status review of the American pika, a small 
mammal that several environmental groups claimed is threatened by climate change.157  In July 
and August 2009, FWS announced that it would conduct year-long reviews of numerous species 
which may be threatened by climate change, including the white-sided jackrabbit, and 29 other 
species.   

On February 10, 2010, FWS announced that it had found “substantial scientific or 
commercial information” indicating that listing under the ESA may be warranted for 82 species 
of coral.158  FWS found that it was “reasonable to conclude” that the 82 species of coral “may be 
threatened or endangered,” citing ocean acidification, decreased resilience of corals, and elevated 
sea surface temperatures as factors which “could cause coral populations to collapse and make it 
difficult for them for them to recover.”  One month later, the National Oceanic and Atmospheric 
Administration (“NOAA”) published its final determination to list a population of eulachon, also 
known as Pacific smelt, as threatened under the ESA.159  In the notice, NOAA stated that it had 
identified “changes in ocean conditions due to climate change as the most significant threat” to 
the southern distinct population segment of Pacific smelt, which live in the British Columbia, 
Fraser, Columbia and Klamath rivers.   

As with GHG emission control regulations under the CAA, ESA regulations sparked 
litigation.  One of the most controversial uses of the ESA to address climate change was for the 
polar bear.  On May 15, 2008, the FWS under the Bush Administration issued a final rule listing 
the polar bear as a threatened species.160  In the last days of the former administration, FWS also 
issued a final special rule under ESA § 4(d) that stated the measures necessary and advisable for 
protection of the bear.161  Several environmental groups, led by the Center for Biological 
Diversity (“CBD”), pushed the Obama Administration to rescind the FWS rules to provide 
greater protections for the polar bear and to list it as an endangered species.  Specifically, they 
sought to use the § 4(d) special rule to impose limits on GHG emissions that were causing global 
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warming endangering the species.  On May 8, 2009, Secretary Ken Salazar announced that DOI 
would not modify the Bush Administration’s special rule.  In making the announcement, 
Secretary Salazar stated that “[t]he Endangered Species Act ... is not, in my view, the proper 
mechanism for controlling our nation’s carbon emissions.”162 

The various ESA rules for protection of the polar bear led to lawsuits filed in the U.S. 
District Court for the District of Columbia by parties seeking either more or less extensive 
protections.  These lawsuits led to a consolidated proceeding through which several settlements 
and court decisions were generated.163  In a partial settlement, FWS designated over 187,000 
square miles of Alaska’s north coast as critical habitat for polar bears.164  The area includes 
barrier islands, denning areas and offshore sea-ice.  The critical habitat area does not include 
existing manmade structures and communities, such as U.S. Air Force radar locations and Native 
communities.  FWS announced that the designation will impose increased requirements on 
activities within the habitat to prevent harm to polar bear populations.  The designation was 
opposed by Alaska’s governor, as well as by the oil and gas industry.  On January 11, 2013, 
Judge Beistline of the U.S. District Court for the District of Alaska, ruled that FWS’s rule 
designating polar bears critical habitat was “arbitrary, capricious, and procedurally errant,” in 
large part because the designation did not sufficiently identify the location of the exact physical 
or biological features upon which the polar bear depends and must be protected.165  The court 
approved much of the designation rule, including that the designation was not overbroad and that 
FWS appropriately considered all potential economic impacts.  The court concluded, however, 
that the critical habitat designation was “a disconnect between the twin goals of protecting a 
cherished resource and allowing for growth and much needed economic development.  The 
current designation went too far and was too extensive.”166 

With respect to claims challenging FWS’s May 2008 listing of the polar bear as a 
threatened, rather than endangered species, CBD asserted that FWS’s determination was 
arbitrary and capricious and violated the law. FWS had concluded that the polar bear required 
ESA designation based on its conclusion that projected declines in sea-ice will significantly 
impact polar bear reproduction, leading to population declines; however, FWS found that it 
could not support an endangered listing.  The D.C. District Court required FWS to further 
support its listing decision after rejecting FWS’s assertion that the ESA imposed a “bright-line” 
requirement that imminent extinction must be found before a species is determined to be 
endangered.167  The court instructed FWS to “bring its expertise and experience to bear on the 
question of whether its determination that the polar bear is ‘threatened’ throughout its range is 
warranted.”168  On December 22, 2010, FWS filed its clarifying memorandum with the court, 
explaining that the polar bear was not facing sudden and catastrophic threats, was still a 
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widespread species that had not been restricted to a critically small range or critically low 
numbers, and was not suffering ongoing major reductions in numbers or range. 

On June 30, 2011, the U.S. District Court for the District of Columbia ruled that FWS’s 
2008 decision that the polar bear is a “threatened” species under the ESA was appropriate 
because it satisfied “certain minimal standards of rationality.”169  In so ruling, the court also 
rejected the challenge brought by the State of Alaska who asserted that the polar bear needed no 
protection under the ESA.  In rejecting both petitioners’ arguments, the court found that, 
particularly in light of the complex science involved, the government’s rule would be upheld 
because it is a reasonable approach regardless of whether there were more reasonable positions 
that could be asserted.   

On October 17, 2011, however, the U.S. District Court vacated the ESA § 4(d) special 
rule regarding the scope of protections to be afforded the polar bears, not because of a violation 
of the agency’s authority under the ESA, but because FWS did not conduct appropriate 
procedures under NEPA before it issued the rule.170  The special rule stated that GHG emissions 
outside the species’ range could not be considered a violation of the ESA’s protections for the 
polar bear species.  The federal court rejected CBD’s substantive position that the special rule 
was substantively flawed because of its failure to require GHG emission reduction, but agreed 
with CBD’s alternative argument that FWS had violated NEPA because it did not conduct an 
initial assessment to determine whether the special rule requires a NEPA environmental impact 
statement.171 

Alaska appealed the District Court’s decision upholding the ESA designation, arguing 
that the species could not be protected on the basis of projections of future sea ice depletions, 
particularly when the polar bear population shows that the species is thriving.  Arguments before 
the appellate court were held in October 19, 2012, but no decision was issued before year end.172 

To address the court’s ruling regarding the NEPA issue, on April 19, 2012, FWS made 
available its draft NEPA environmental assessment and its proposed section 4(d) Rule.173 The 
proposed rule intends to put in place essentially the same protections for the bears as were in 
place prior to the District Court’s October 17, 2011 ruling.  The proposed rule was attacked by 
CBD for the same reason as in the past – because the rule does not attempt to limit the pollution 
causing the Arctic climate change which triggered the species’ status as threatened.  As of the 
end of 2012, FWS had not finalized the rule. 

Bears of another type also received ESA protection from the effects of climate change by 
way of litigation.  In 1975, FWS had listed the grizzly bear in the Yellowstone region as a 
threatened species due to the decline in available food sources. Those food sources included 
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open-pit garbage dumps in Yellowstone National Park and whitebark pine nuts. In March 2007, 
FWS delisted the grizzly bear citing the increase in the number of bears throughout the region. 
The state of Wyoming and Montana and the National Wildlife Federation supported the 
delisting, relying on the population data.  On September 21, 2009, the U.S. District Court for 
Montana granted summary judgment to environmental plaintiffs, vacating a March 2007 decision 
by FWS to delist grizzly bears in the greater Yellowstone National Park area.174  In his decision, 
the trial judge held that the delisting decision could not stand because FWS did not show that the 
federal conservation strategy for the Yellowstone-area grizzly bears, together with the state 
management plan for the bears, would maintain the recovered bear population because FWS 
failed to adequately consider the impacts of global warming on whitebark pine nuts, the bear’s 
primary source of food.175  On November 22, 2011, a panel of the U.S. Court of Appeals for the 
Ninth Circuit affirmed the lower court’s ruling.  176 

On June 3, 2010, a judge in the Northern District of California approved a settlement 
agreement and ordered the dismissal of a case filed by CBD against FWS concerning the listing 
of penguin species under the ESA.177  Under the settlement, on July 30, 2010, FWS listed as 
threatened five populations of penguins.178  Then, on September 28, 2010, the National Marine 
Fisheries Service listed the African penguin as an endangered species.179   

On December 21, 2012, in part in response to a September 2012 lawsuit filed regarding 
ESA protections for seals, NOAA announced that it would grant threatened or endangered status 
for certain populations of ringed seals.180  The protections were based on the agency’s conclusion 
that there will be a significant decrease in sea ice later in the century, leading to a decline in seal 
populations.  Alaska Governor Parnell publicly objected to the decision because the seal 
population currently is healthy and the decision rests on a prediction of the future impacts of 
climate change. 

Not all ESA findings, however, resulted in determinations that a species deserved 
protection.  On February 9, 2010, FWS published its finding that the American pika, a small 
mammal that lives in the American Rocky Mountains, is not endangered.181  In a February 2009 
lawsuit, CBD had argued that pika populations were declining because the pika was forced to 
live only on limited areas of higher, cooler ground, due to rising temperatures.  In its 
determination, FWS found that the American pika has adapted to higher temperatures in parts of 
its habitat by “using cooler habitat below the surface” and restricting movement during the hotter 
daylight hours.182  As another example, after conducting a 12-month review of the ashy-storm 
petrel, a California seabird that the CBD claimed is threatened by climate change-induced rising 
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sea levels and ocean acidification, FWS rejected ESA listing of the bird on August 19, 2009.  
FWS officials said that the effects of a change in ocean chemistry are not sufficiently certain for 
the agency to evaluate possible effects on the sea bird, and found that rising sea levels would 
harm only 1% of the birds.183  CBD then brought a lawsuit challenging the decision, which was 
resolved by a stipulated dismissal that will result in another opportunity for public input and a 
listing decision being issued by September 30, 2013.184 

B. Clean Water Act. 

As another example of climate change-related regulation outside the CAA, on March 10, 
2010, EPA entered into a legal settlement with CBD in which EPA agreed to sign, by March 15, 
2010, a Federal Register notice seeking comments on ocean acidification as it pertains to § 
303(d) of the Clean Water Act (“CWA”).185  The settlement resolved CBD’s lawsuit against 
EPA for allegedly violating its obligations under the CWA to identify Washington’s ocean 
waters as impaired due to acidification caused by absorption of CO2.  Under the terms of the 
settlement, EPA sought comments on various considerations regarding the assessment, 
monitoring, and other CWA program elements with regard to waters impaired or threatened by 
acidification.186  On November 15, 2010, pursuant to the settlement agreement, EPA issued a 
memorandum detailing its plan for the CWA § 303(d) program.187  In the memorandum, EPA 
recognized the seriousness of aquatic life impacts associated with ocean acidification and 
described how states can proceed, where ocean acidification information exists, to address ocean 
acidification during the 303(d) 2012 listing cycle using the current 303(d) Integrated Reporting 
framework.  EPA also recognized, however, that information regarding ocean acidification is 
typically too limited to support the listing of waters for ocean acidification impacts.   

C. National Environmental Policy Act. 

Another environmental statute used to implement the President’s climate change agenda 
was the National Environmental Policy Act (“NEPA”), and the White House Council on 
Environmental Quality (“CEQ”), which coordinates the federal agencies’ environmental policy 
and oversees the environmental impact assessment process required by NEPA.  On February 18, 
2010, CEQ released draft guidance for federal agencies on how to include the evaluation of GHG 
emissions in the NEPA environmental assessment and environmental impact statement 
process.188  In the draft guidance, CEQ advised federal agencies to take GHG emissions into 
account in NEPA reviews when a proposed action “would be reasonably anticipated to cause 
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direct emissions of 25,000 metric tons or more of [CO2e] GHG emissions on an annual basis.”189  
CEQ explained that the “reference point” of 25,000 tpy was selected because it “has been used 
and proposed in rule-makings under the Clean Air Act,” including the GHG Reporting Rule 
finalized in October 2009.190  In their evaluations, “[a]gencies should consider the specific 
effects of the proposed action…, the nexus of those effects with projected climate change effects 
on the same aspects of our environment, and the implications for the environment to adapt to the 
projected effects of climate change.”191  Finally, if a proposed action subject to NEPA review 
“meets an applicable threshold for quantification and reporting…, CEQ proposes that the agency 
should also consider mitigation measures and reasonable alternatives to reduce action-related 
GHG emissions.”192  Notably, CEQ proposed that federal land and resource management actions 
be exempt from the guidance.193  As of the end of the first Obama term, CEQ had not issued a 
final version of this guidance document.  However, on January 13, 2009, the U.S. Forest Service 
issued its final version of a guidance document on climate change considerations in NEPA 
analyses of most office’s projects.194 

In another NEPA-related matter addressing climate change, on March 18, 2010, the U.S. 
District Court for the District of Montana approved a settlement between the U.S. Bureau of 
Land Management (“BLM”) and the Montana Environmental Information Center under which 
BLM agreed to review its duties under NEPA, the Federal Law Policy and Management Act 
(“FLPMA”), the Mineral Leasing Act (“MLA”), and a DOI order, to evaluate the climate impact 
of leasing lands for oil and gas development.195  BLM also agreed to temporarily suspend 61 oil 
and gas leases it has issued, representing over 30,000 acres of land, while conducting that 
review.  This settlement followed DOI Secretarial Order #3226, signed in January 2009, 
mandating that all DOI projects consider climate change impacts.196 

Even the U.S. State Department became involved in the domestic debate about GHG 
emissions control.  TransCanada Keystone Pipeline, L.P., seeks to build the Keystone XL 
pipeline, in order to transport up to 900,000 barrels daily of high-carbon Canadian tar sands 
crude oil to Texas refineries.  Because the pipeline could cross international boundaries, it needs 
a Presidential permit issued by the Department of State, and thus triggers NEPA requirements to 
issue an environmental impact statement (“EIS”).   

                                                           
189 CEQ Draft Guidance, p.1. 
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194 “Climate Change Considerations in Project Level NEPA Analysis”, U.S. Forest Service, Jan. 13, 2009, 
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The State Department’s proposed EIS was published in April 2010.197  The State 
Department’s potential approval of the EIS, and of the project as a whole, was a controversial 
issue for the Administration.  On July 16, 2010, EPA submitted comments to the State 
Department calling on its sister agency to revise its draft EIS.198  In its draft EIS, the State 
Department quantified the GHG emissions associated with the pipeline itself, but did not analyze 
the climate impacts of extracting the energy-intensive tar sands, an omission EPA believed made 
the analysis “inadequate.”  According to EPA, the Keystone XL project would emit 27 million 
metric tons of CO2e gases, resulting in a “well-to-wake” footprint for tar sands that is 82% more 
than the average crude refined in the United States, or approximately the equivalent to the annual 
CO2 emissions from seven coal-fired power plants.  EPA called on the State Department to 
include an estimate of the extraction-related GHG emissions associated with the project.   

On April 15, 2011, in response to federal agency and public comments, the State 
Department issued a supplemental draft EIS and received more than 280,000 public comments.  
On August 26, 2011, the State Department issued its final EIS.  In the Final EIS,199 the State 
Department summarized that “there would be no significant impacts to most resources along the 
proposed Project corridor,” there would be “significant adverse effects to certain cultural 
resources along the proposed Project corridor” and “adverse effects to the American burying 
beetle.”200  The EIS noted potential environmental impacts of oil spills, which it found likely to 
occur over the lifetime of the pipeline’s operation.201  The EIS noted that if the pipeline were not 
built, the environmental impacts, both adverse and positive, would not occur, but also considered 
the market demand for heavy crude oil in the Gulf Coast.202  The EIS also included a “detailed 
study of [GHG] life-cycle emissions that compared Canadian oil sands crude with other selected 
reference crudes.”203 

After publication of the EIS, the Department held new public meetings, primarily at 
locations near the pipeline route throughout the Fall of 2011.  The pipeline issue became more 
heated politically, with the Canadian government, traditional energy interests and Republicans 
generally supportive of the project.  However, the pipeline did not receive unanimous support, 
even from Republicans.  Specifically, Nebraska Governor Heineman and the state legislature 
contested the pipeline’s route across its principal aquifer, and required the pipeline builder to 
choose a different route.  The State Department also announced in November 2011 that it was 
postponing a decision on the pipeline’s approval, particularly because of the Nebraska issue. 

At the end of November 2011, Republicans in Congress decided to force the 
Administration to decide whether it would approve the pipeline’s operation.  As part of 
legislation to continue payroll tax cuts, in December 2011, Congress required the President to 
state within 60 days whether he would approve the pipeline permit.  In response, on January 18, 
2012, the President denied the permit application, determining that more than 60 days was 
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needed to further assess the project, so that “at this time, [the project] would not serve the 
national interest.”204 

On May 4, 2012, TransCanada Corp. submitted a new permit application, with a new 
Nebraska route.  On September 5, 2012, TransCanada submitted its supporting environmental 
report.  By the end of the President’s first term, the State Department was preparing a 
Supplemental EIS, including an analysis of the new route and, in January 2013, the Nebraska 
Governor approved the new route.205  The State Department predicted that it would not conclude 
its review of the pipeline permit before the end of March 2013.  However, in a separate agency 
action, in July 2012, the U.S. Army Corps of Engineers issued the final of three permits allowing 
construction of 485 miles of the southern portion of the pipeline.206  Construction on that portion 
of the project began in August 2012207.  The State Department did not need to review this aspect 
of the project because of its purely domestic impact. 

D. Council on Environmental Quality. 

President Obama expected climate change policy and initiatives to involve a broad range 
of federal agencies, not just EPA and FWS.  In October 2009, the Interagency Climate Change 
Adaptation Task Force was created.  The task force included 20 federal agencies and offices and 
was led by the Council on Environmental Quality (“CEQ”).  In October 2011, the task force 
released two reports on its progress and initiatives.  On October 28, 2011, it released a status 
report on the task force’s overall efforts.208  The five key areas addressed were: (1) integrating 
adaptation into federal planning and activities; (2) building resilience to climate change, 
particularly severe weather and climate events, in local communications; (3) improving 
accessibility and coordination of science to enhance government decision makers; (4) developing 
strategies to safeguard natural resources in a changing climate; and (5) enhancing efforts to lead 
and support adaptation efforts internationally.  The task force’s report concluded by emphasizing 
its intent to focus on regional and non-federal efforts to reduce climate change vulnerability, 
including protecting and managing freshwater resources.209 

In October 2011, the CEQ issued a “National Action Plan” for protecting freshwater 
resources in a changing climate.210  This report noted that climate change is projected to lead to 
warmer waters, declining and increasing rainfall levels in various parts of the country, snow 
decreases, more intense storms, and rising sea levels overwhelming current freshwater sources 
and water treatment infrastructure.  The CEQ National Action Plan made six recommendations: 

1. Establish a planning process to adapt water resources management to a changing 
climate 

2. Improve water resources and climate change information for decision-making 
                                                           
204 In the Matter of the Keystone XL Pipeline, 77 Fed. Reg. 5,614 (public notice Feb. 3, 2012). 
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3. Strengthen assessment of vulnerability of water resources to climate change 
4. Expand water use efficiency 
5. Support integrated water resources management 
6. Support training and outreach to build response capability 

Specific action items included implementing a surveillance system for tracking waterborne 
health threats and disease affected by climate change, development of nationally consistent 
metrics for water use, and making water efficiency an explicit standard to be considered under 
NEPA. 

E. Energy Policy.211 

Another aspect of the President’s climate change efforts was an emphasis on energy 
efficiency and alternative energy, including by the federal government.  On October 5, 2009, the 
President issued Executive Order No. 13514 on Federal Leadership in Environmental, Energy, 
and Economic Performance, requiring his federal agencies “to establish an integrated strategy 
towards sustainability in the Federal Government and to make reduction of greenhouse gas 
emissions a priority for Federal agencies ... .”212  On January 29, 2010, the President announced 
that the federal government will reduce its GHG emissions by 28 percent by 2020.213 

On July 20, 2010, President Obama announced that the federal government would aim to 
reduce its “indirect” GHG emissions, including emissions from employee commuting and travel, 
by 13% by 2020.214  The federal government is the largest user of energy in the country-- it owns 
600,000 vehicles, owns and manages nearly 500,000 buildings, and paid $24.5 billion for utility 
and fuel in 2008.  According to President Obama, “Every year the Federal Government 
consumes more energy than any other single organization or company in the United States.  That 
energy goes towards lighting and heating government buildings, fueling vehicles and powering 
federal projects across the country and around the world.  The government has a responsibility to 
use that energy wisely, to reduce consumption, improve efficiency, use renewable energy, like 
wind and solar, and cut costs.”  These reductions in indirect emissions, in conjunction with those 
previously announced by President Obama for direct emissions and indirect emissions associated 
with electricity purchases, were planned to reduce GHG emissions by 101 million metric tons of 
CO2, the equivalent to the emissions from 235 million barrels of oil, according to a White House 
press release.   

The Department of Energy (“DOE”) played the principal role in advancing alternative 
energy and energy efficiency policy, a separate component of the President’s climate change 
agenda.  Under the American Recovery and Reinvestment Act (“ARRA”), signed by President 
Obama soon after he came into office in 2009, DOE had authority to spend more than $32 billion 
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on energy programs such as energy efficiency, renewable energy, modernizing the electric grid, 
carbon capture and sequestration technology, and alternative transportation fuels and vehicles.  
By the end of 2012, DOE had awarded more than $34.3 billion and spent more than $27 billion 
for more than 15,000 clean energy and efficiency projects.215  Energy efficiency projects 
included residential weatherization program, as were its investments in electric vehicle 
development, tax cuts or cash assistance to clean energy development; and investing in small 
grid projects. 

DOE had a significant political set-back to its efforts in the fall of 2011 as a result of the 
Solyndra bankruptcy.  On 2005, DOE was awarded responsibility for an alternative energy loan 
guarantee program.  In 2008, Solyndra LLC, a manufacturer of solar cells headquartered in 
Fremont, California, submitted its loan application.  A new alternative energy loan guarantee 
program was awarded under the ARRA and in September 2009, DOE approved a $535 million 
loan guarantee to Solyndra for manufacturing the solar cells.  The Obama Administration touted 
the Solyndra guarantee as a highpoint of its alternative energy and economic recovery policy, 
including through a May 26, 2010 well-publicized visit to the company by President Obama.  In 
September 2011, Solyndra filed for bankruptcy and in October 2012, the bankruptcy court ruled 
that DOE would recover almost nothing on its investment in the company.216  Republicans and 
others used the Solyndra collapse as a prime example of the Administration’s misuse of ARRA 
stimulus funds.217 

F. Non-Traditional Agency Climate Action. 

The Obama Administration’s climate change initiatives were not limited to agencies that 
traditionally address environmental matters.  For example, in the Department of Defense 
(“DOD”), the Pentagon recognized the effect of climate change on military preparedness.  DOD 
released its Quadrennial Defense Review Report in February 2010.218  The Review found climate 
change and energy security as one of four issues for which reform within DOD was 
“imperative.”219  The Review expressed two principal concerns about climate change:  (1) it will 
shape DOD’s operating environment and missions; and (2) it will affect the DOD’s own military 
capabilities and operational readiness.  DOD also stated that it is drafting a strategic approach to 
climate change and energy security issues.220  One example of DOD’s efforts was the 
Memorandum of Understanding signed by the Navy and the Department of Agriculture on 
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January 21, 2010 to advance the development of biofuels and other types of renewable energy 
through the use of renewable energy targets for the Navy.  Those targets included:  (a) by 2015, 
reducing by 50% the petroleum used in the 50,000 non-tactical commercial fleet, replacing that 
petroleum with flex fuel, electric and hybrid vehicles; (b) by 2020, obtaining at least 50% of 
shore-based Navy installations energy from alternative sources, and making 50% of all shore 
installations net-zero energy consumers; and (c) by 2020, obtaining 50% of all energy consumed 
by ships, tanks, vehicles, aircraft and shore installations from alternative sources.   

As another example of a non-traditional approach to addressing environmental issues, on 
January 27, 2010, the Securities and Exchange Commission (“SEC”) voted, 3-2, to issue an 
interpretive release to provide guidance on climate change disclosure obligations for public 
companies.  The release focused on four categories of information that companies should 
consider disclosing in their public documents: (a) the impact of legislation and regulation; (b) the 
impact of international accords; (c) the indirect consequences of regulation or business trends; 
and (d) the physical impacts of climate change.  With regard to (a), management was advised to 
evaluate the impact of present, and some pending, legislation and regulation on such factors as 
liquidity, cash flow, and operations.  As to (b), companies should consider any international 
treaties or protocols that may develop and any resulting risks or effects on its business in 
determining what information to disclose.  Concerning (c), companies should consider legal, 
technological, political and scientific developments regarding climate change that may create 
new opportunities or risks for companies.  Notably, the SEC stated that it counts reputational 
harm as potentially material information, observing that the public’s perception of a company’s 
practices with respect to GHGs may affect business operations and financial condition.  Finally, 
with regard to (d), companies should disclose material information about the physical 
consequences of climate change, including, for example, disruptions caused by changing weather 
patterns and varying sea levels.221 

In its announcement of this guidance, the SEC indicated that the release was not 
intending to affect existing rules concerning company reporting requirements nor was it 
intending to affect existing tests of materiality for determining whether disclosure is required.222  
The SEC stated that it merely aimed to clarify disclosure requirements that already apply.  Thus, 
information falling into the four categories identified by the SEC should be evaluated under the 
current standard of materiality set forth in TSC Industries v. Northway, 426 U.S. 438 (1976).  
The SEC’s guidance made official that publicly-traded companies would need to evaluate and 
document climate change, along with other issues, such as environmental liabilities, when 
preparing disclosure documents.223   
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G. Initiatives Through Strategic Plans. 

Several federal agencies advanced the President’s climate change agenda by 
incorporating the issue into their strategic plans.  For example, in July 2010, the U.S. Department 
of Agriculture (“USDA”) Forest Service issued its “National Roadmap for Responding to 
Climate Change.”224  The Roadmap’s purpose was part of the USDA’s strategic goal objective to 
lead efforts to mitigate and adapt to climate change.  The Roadmap declares three modes of 
action that the Forest Service would take, focusing on assessment, engagement, and managing 
for resilience through adaptation, mitigation and sustainable consumption of grasslands and 
forests.  The Roadmap included the Forest Service’s plans to reduce its own environment 
footprint.  Similarly, in September 2010, NOAA’s Office of Ocean and Coastal Resource 
Management issued guidance for state coastal managers regarding adaptation plans to address 
climate change.225 

In June 2011, DOI issued a climate change action memorandum.226  The memorandum 
reiterated the Department’s commitment to climate change adaptation planning and to outline 
actions needed to develop a Department-wide climate change adaptation plan by June 4, 2012, 
which would be consistent with the guiding principles and adaptation planning framework 
recommended in October 2010, by the Council on Environmental Quality’s (CEQ) Interagency 
Climate Adaptation Task Force, and in accordance with Executive Order 13514, Federal 
Leadership in Environmental, Energy and Economic Performance.  The plan was to be 
implemented in Fiscal Year 2013.  By the close of 2012, DOI’s adaptation plan had not been 
published. 

DOI’s FWS issued its draft climate adaptation strategy plan on January 20, 2012.227  The 
strategy identified actions that governmental authorities could take to address and minimize 
impacts of climate change on fish, wildlife, and plants.  The draft identified seven goals, relating 
to conserving and managing species and ecosystems in light of a changing climate.  Public 
comment on the strategy closed on March 5, 2012, and FWS anticipated releasing the final 
version in Fall 2012.  However, as of the close of the election year, no final strategy document 
had been issued by FWS. 

On September 30, 2011, the U.S. Global Change Research Program (“GCRP”) had 
published a draft for public comment of its legally required 10 year strategic plan for research 
concerning global climate change.228  GCRP is required by the Global Change Research Act of 
1990 to produce a 10-year National Global Change Research Plan, providing the strategic vision 
for investigating the effect of climate and global changes upon the U.S. and other regions 
throughout the world.  GCRP intends to coordinate federal research to advance science, inform 
decision-making, assess global change impacts and vulnerabilities, and to communicate and 
educate the public.  GCRP’s thirteen participating agencies include EPA, the Department of 
Defense, NASA, DOE, the National Science Foundation, and U.S. AID.  The draft strategic plan 
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was open to public comment through November 29, 2012, but no final action was taken by year 
end. 

IV. CONGRESSIONAL ACTION IN RESPONSE TO THE PRESIDENT’S AGENDA 

In the beginning of the President’s term, the U.S. Congress was expected to be the 
principal source for change in U.S. policy addressing global warming.  In light of the Democrats’ 
majority in both houses of Congress, comprehensive GHG legislation seemed assured in the 
111th Congress.  Indeed, in 2009, the House passed its version of a comprehensive cap-and-trade 
and GHG regulation program, and 2010 began with Senate efforts to match those in the House.  
By mid-2010, the prospects for comprehensive legislation had changed dramatically.  By the end 
of that year, Congress was not concentrating on GHG emissions, except for some members’ 
attempts to stop EPA’s actions under the CAA.  By the end of the President’s first term, no new 
statute for control of GHG emissions had been passed by Congress. 

A. The 111th Congress - First Session (2009). 

The President’s first term began with a flurry of Congressional activity addressing 
climate change, energy efficiency, and renewable energy.  On February 17, 2009, President 
Obama signed the American Recovery and Reinvestment Act of 2009 (“ARRA”) into law.229  
The $787 billion ARRA included funding for several climate-related initiatives, including 
energy-efficiency and energy-development programs, and loan guarantees for renewable energy 
generation and electricity transmission.  The Act also included $11 billion for “smart-grid” 
technologies and up to $17 billion for development of emissions-lowering transportation options, 
such as rail and other forms of public transportation.  The Act extended tax credits for renewable 
energy generation projects including wind, solar, geothermal, biomass and other renewable 
sources, and provided for cash grants to cover up to 30% of the costs of new renewable energy 
projects.230 

Consistent with President Obama’s preferred plan for Congress to create a cap-and-trade 
program, on June 26, 2009, the House passed the “American Clean Energy and Security Act” 
(H.R. 2454 or “ACES”) by a vote of 219-212.231  The bill, if passed, would have established a 
cap-and-trade program limiting emissions to 97 percent of 2005 levels by 2012, 83 percent by 
2020, 58 percent by 2030, and 17 percent by 2050.  A CO2e value would be established for all 
covered GHGs other than CO2.  

In this first House-passed bill to create a federal GHG cap-and-trade program, each 
allowance would be equal to one ton per year of CO2e emissions.  All electricity generators, and 
other fuel, gas, and geological companies that emit more than 25,000 tons of CO2e would be 
subject to the program.  Until 2025, only 15 percent of the allowances would be auctioned, 

                                                           
229 Pub. L. 111-5.   
230 A number of bills dealing with energy efficiency, renewable energy, a carbon tax, and other climate change-

related issues were introduced in the first session of the 111th Congress.  This paper focuses on the most 
prominent legislative initiatives to implement a cap-and-trade program to control GHG emissions, passage of 
which was a top priority for both the President and the Democratic Congressional leadership at the beginning of 
the session. 

231 H.R. 2454 also was known as the Waxman-Markey bill, in recognition of its key original sponsors. 



43 
 

increasing to 70 percent by 2031.  The remaining allowances would be allocated to the utility 
and electrical power industries to promote investments into renewable and efficient energy 
sources, help industries vulnerable to unregulated foreign competition, and aid research and 
development.  The proceeds from auctioned allowances would help low-income consumers cope 
with higher energy prices.  The Federal Energy Regulatory Commission and the Commodity 
Futures Trading Commission would regulate the allowances trading.  Importantly, ACES would 
have eliminated almost all regulation of GHGs under current CAA programs, including the PSD, 
Title V and hazardous air pollution programs.  Thus, EPA’s steps toward CAA regulation of 
stationary sources, and the litigation resulting from those regulations, effectively would have 
become moot.   

While states would be prohibited from running their own cap-and-trade programs 
between 2012 and 2017, ACES would permit them to impose GHG reduction requirements 
stricter than the federal caps on industries within the state.  Also, the bill would have enabled 
states with stricter caps to retire unused federal allowances instead of allowing them to be traded 
in the federal system, thereby preventing states with less stringent GHG requirements from 
buying those allowances and undermining the GHG-reduction benefits created by other states’ 
more stringent emission reduction requirements.  Further, the bill would have required 
compensation for owners of allowances sold through existing state and regional trading 
programs, such as the Regional Greenhouse Gas Initiative operating in the northeastern states.  
(See Section V.A, below.) 

ACES also would have allowed regulated industries to purchase emission offsets 
produced by the farming and forestry industries, which would be exempt from the emission caps.  
A June 23, 2009 amendment incorporated into the bill would require the Department of 
Agriculture, instead of EPA, to oversee the offset system.   

ACES included various other provisions to promote energy efficiency and reduce GHG 
emissions.  These provisions included developing an infrastructure for electric vehicles, 
promulgating and regulating carbon capture and sequestration programs, revising energy 
efficiency standards for appliances and buildings, financing businesses and projects that promote 
energy efficiency, creating jobs and training programs for clean energy industries, and giving a 
credit to low-income taxpayers adversely affected by the bill.  Having narrowly passed the cap-
and-trade bill in the House, legislative responsibility .then passed to the Senate.   

After bitter partisan debate, on November 5, 2009, the Senate Environment and Public 
Works Committee (“the committee”) voted 11 to 1 in favor of S. 1733, the “Clean Energy Jobs 
and American Power Act,” introduced in September by committee chairwoman Barbara Boxer 
(D-CA) and Sen. John Kerry (D-MA).  Due to a boycott by Republican members of the 
committee, no Republican voted on the bill; the sole ‘no’ vote came from Sen. Max Baucus (D-
MT).  The version of the bill voted on by the committee was the revised “Chairman’s mark” 
released by Sen. Boxer in late October.232   

                                                           
232 The revised S. 1733 voted on by the committee is available at http://www.gpo.gov/fdsys/pkg/BILLS-

111s1733rs/pdf/BILLS-111s1733rs.pdf. 
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The Senate committee’s bill departed from ACES in several key respects and left open a 
number of provisions.  The Senate committee’s bill called for GHG emissions to be reduced by 
20% from 2005 levels by 2020, in contrast with the House’s 17% reduction.  Both bills, 
however, had targets of a 42% reduction by 2030 and 83% by 2050.  The Senate committee bill 
established a cap-and-trade program for several categories of emitters.  Free allowances would 
have been allocated to several industries, including electric utilities and some coal-fired 
electricity generators (35% of emission allowances), natural gas providers (9% of emission 
allowances), and states where home-heating oil and propane are commonly used for heat (1.5% 
of emission allowances), until the free allocation program ended in 2030. 

The S. 1733 committee bill, like ACES, would have allowed covered entities to meet up 
to two billion tpy of GHG reduction requirements through offsets, but would have required that 
75% of those offsets be domestic offset projects, as opposed to the 50% requirement in the 
House bill.  While the House bill directed the Department of Agriculture to oversee offsets, the 
Senate committee bill called for the President to select the agency to oversee offsets and for an 
independent “Offsets Integrity Advisory Board” to assist the President in ensuring that all offsets 
are verifiable, additional and permanent.  The Senate committee bill also would have created an 
“Office of Offsets Integrity,” under the authority of the Department of Justice, to ensure 
compliance with those requirements. 

One key distinction between the Senate committee bill and ACES was that, unlike the 
House bill, the Senate version would not have blocked EPA from regulating GHG emissions 
under the CAA.  Although the Senate committee bill echoed the House bill in prohibiting states 
and regions from implementing their own GHG cap-and-trade programs at the start of the federal 
program (from 2012 to 2017), the Senate version would have allowed such programs to continue 
if the federal program were not begun by 2012, and would have permitted states to implement 
other programs to cut GHG emissions even while a federal cap-and-trade program was being 
implemented.  Another important component of the Senate committee bill was the use of a 
strategic reserve of allowances, held by EPA, to create stability in the carbon market. 

Just as the President was about to leave for the United Nations climate change conference 
in Copenhagen (see Section VII.A., below), a bipartisan group of Senators sent him a “basic 
framework for climate action” legislation.  In a December 10, 2009, letter signed by Senators 
Kerry (D-MA), Graham (R-SC), and Lieberman (I-CT), the Senators addressed basic tenets for 
climate change legislation that included:  (1) ”a market-based system, rather than a labyrinth of 
command-and-control regulations” to reduce GHGs 17% below 2005 levels in the “near term” 
and 80% below 2005 levels in the “long term;” (2) energy independence through securing and 
increasing the domestically produced energy supply, including through off-shore drilling, and 
investing in energy efficiency; (3) a federal system replacing the “patchwork” of state and 
regional GHG regulation; (4) programs to encourage nuclear power, protect coal in the “energy 
mix,” and promote renewable energy; (5) protection of consumers from higher energy prices; 
and (6) addressing climate change through “strong international agreement that includes real, 
measurable, reportable, verifiable and enforceable actions by all nations.”  The Senators pledged 
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to continue their “consensus”-based efforts to “pass climate change and energy independence 
legislation this [111th] Congress.”233 

By year end, Senator Bingaman, Chairman of the Senate Energy and Natural Resources 
Committee, stated that cap-and-trade legislation from the Senate would be unlikely in 2010, 
before the close of the Congressional term, sounding the death knell for ACES, S. 1733, and the 
bipartisan Senators’ “basic framework” approach.  Moreover, at least one Senator tried to stop 
EPA in its tracks, portending legislation to come.  On December 14, 2009, Senator Murkowski 
(R-AK) announced that she would introduce a binding resolution under the Congressional 
Review Act to vacate EPA’s Endangerment Finding.  Several days later, Representative Issa (R-
LA) stated that he would introduce a companion resolution in the House.   

B. The 111th Congress - Second Session (2010). 

On January 27, 2010, in his State of the Union address, President Obama expressed his 
desire to see Congress pass a comprehensive energy and climate bill in the coming year.234  This 
statement reiterated his position, stated at the start of his administration, that his preferred 
approach was to have Congress develop new law on climate change, rather than the Executive 
Branch adapt the current version of the CAA to the control of GHG emissions.  In his speech, 
Obama tied such legislation to job creation, providing examples of “green jobs,” and 
emphasizing that, “to create more of these clean energy jobs, we need more production, more 
efficiency, more incentives.”   

When its Second Session began, the 111th Congress had before it two comprehensive 
GHG emission control bills – ACES (H.R. 2454), which had passed the House in June 2009, and 
the Clean Energy Jobs and American Power Act (S. 1733), which had been voted out of the 
Senate Environment and Public Works Committee, albeit after bitter partisan debate and a 
Republican boycott.  One last stab at comprehensive GHG emission regulation was the bipartisan 
approach promoted by Senators Kerry (D-MA), Graham (R-SC), and Lieberman (I-CT), in 
which they proposed a framework for climate change legislation involving GHG emission 
reductions, a cap-and-trade system, and a comprehensive federal approach replacing the 
“patchwork” of state and regional regulation.235  By May 2010, however, the coalition that had 
authored this joint letter had collapsed, ultimately dooming the last attempt to enact 
comprehensive GHG emission legislation in the 111th and, as the future would show, the 112th 
Congress.   

On May 12, 2010, Senators Kerry and Lieberman jointly introduced a “discussion draft” 
of a new bill called the American Power Act (“the APA”) as their proposal for the Senate version 
of comprehensive climate change regulation.  Notably, Senator Graham was no longer a 

                                                           
233 The Senators’ letter to President Obama and their framework for climate action and energy independence 

legislation can be found at: 
http://cdn.jenner.com/system/assets/assets/6854/original/Framework_for_Climate_Action_and_Energy_Indepen
dence.pdf. 

234 http://www.whitehouse.gov/the-press-office/remarks-president-State-Union-address. 
235 http://cdn.jenner.com/system/assets/assets/6854/original/Framework_for_Climate_Action_and_Energy_ 

Independence.pdf 
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sponsor.236  The 987-page proposed bill intended to reduce U.S. industry-wide GHG emissions 
from a 2005 baseline by 17% by 2020 and by more than 80% by 2050. 

The APA included a federal GHG cap-and-trade program that would apply to industrial 
entities, regardless of sector, that emit more than 25,000 tons of CO2e annually, as well as to the 
energy sector.  The APA would amend the CAA to create a new Title VII and regulation of 
GHGs under currently existing CAA programs generally would be prohibited.  States’ programs 
would be preempted, although states and regulated industries that already began cap-and-trade 
programs would be compensated for lost revenues.  The new Title VII, entitled “Greenhouse Gas 
Pollution Reduction and Investment Program,” would contain the four major structural 
components of a cap-and-trade system:  (1) a cap structure, including reduction goals and 
sources capped; (2) an offset credits structure, including allowed types of offsets and limits on 
credits; (3) an emission allowance structure, including allowance distribution methodology, 
allowance adjustments for early action and other incentives, compliance periods, and 
banking/borrowing rules; and (4) other miscellaneous design features, such as a GHG registry 
and GHG emission reporting.  Except for commodities market regulations, the principal 
regulatory agency responsible for the APA’s cap-and-trade program would be EPA, which 
would collaborate as appropriate with other agencies, such as the Departments of Agriculture 
and State. 

The APA also addressed energy issues beyond the cap-and-trade system.  It provided 
investment and/or tax incentives for mass transportation, highway, clean natural gas vehicle 
conversions, “advanced” cars and batteries, renewable energy and other clean technology, and 
CCS technology.  It would allow states to prohibit off-shore drilling up to 75 miles from their 
shorelines, and those states that permit drilling would receive revenues for protecting shorelines 
and ecosystems.  Domestic coal production would receive funds for clean coal technology and 
for CCS.  Protections and incentives would be provided for the natural gas power sector, and the 
nuclear industry would receive regulatory risk insurance for 12 new projects, licensing 
efficiency, tax benefits, loan guarantees, and other incentives.237 

In response to the APA, some Republican Senators offered an alternative approach.  On 
June 9, 2010, Senators Richard Lugar (R-IN), Lindsey Graham (R-SC), and Lisa Murkowski 
(R-AK) introduced an energy and climate bill, the Practical Energy and Climate Plan Act (S. 
3464).  Popularly known as the Lugar bill, it sought to reduce GHG emissions and domestic oil 
consumption through the use of efficiency standards for cars and trucks, incentives for nuclear 
power, and increased building and appliance efficiency.  The bill called for, but it did not require, 
a 20% reduction in emissions by 2030.  The Lugar bill did not include a cap-and-trade program 

                                                           
236 In his May 12, 2010, press release, Senator Graham stated, inter alia, “The problems created by the historic oil 

spill in the Gulf, along with the uncertainty of immigration politics, have made it extremely difficult for 
transformational legislation in the area of energy and climate to garner bipartisan support at this time.”  Senator 
Graham’s May 12, 2010 full press release can be found at:  
http://lgraham.senate.gov/public/index.cfm?FuseAction=PressRoom.PressReleases&ContentRecord_id=8d9f945
0-802a-23ad-4ab8-6dc8a0ec7e72. 

237 For a more extensive discussion of the APA, see Sigel, G., “Senators Kerry and Lieberman’s Cap-and-Trade 
Program in Their Recently Proposed Climate Change Legislation,” LexisNexis 2010 Emerging Issues 5187 
(June 2010). 
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or a carbon tax.  The Lugar bill provided more than $36 billion in loan guarantees for new 
nuclear power plants, in contrast to the APA’s use of tax provisions to promote nuclear power.   

On June 29, 2010, President Obama held a 90-minute meeting with a bipartisan group of 
Senators to discuss climate change and energy legislative proposals.  During the meeting, 
President Obama told the Senators that the legislation should include a price on carbon and that 
he believed there was enough agreement in the Senate to have a bill signed into law by the end of 
the year.  Senators Kerry, Lieberman, and Murkowski were among those who attended the 
meeting. 

Despite this effort by the President, on July 22, 2010, Senate Democrats announced that 
they had abandoned their efforts to pass a comprehensive energy and climate change bill before 
the summer recess, deciding to delay work on a bill until after the Senate returned from its 
August recess.  At the start of the recess, Senator Kerry admitted that not a single Republican 
supported the Democrats’ initiatives.  Attempting a different approach, on August 6, 2010, 
Senator Kerry unveiled the Clean Energy Technology Leadership Act (S. 3738), to provide tax 
incentives for clean energy manufacturing, renewable energy, and conservation, and without a 
requirement to directly control GHG emissions.  The bill never got voted out of the Committee 
on Finance. 

Upon return from the summer recess, on September 21, 2010, Senator Jeff Bingaman (D-
NM), Chair of the Senate Energy and Natural Resources Committee, and Senators Tom Udall 
(D-NM), Sam Brownback (R-KS), John Ensign (R-NV), and Susan Collins (R-ME) introduced 
S. 3813, the “Renewable Electricity Promotion Act of 2010,” bipartisan legislation to create a 
national renewable electricity standard (“RES”).  Under RES, utility companies would be 
required to obtain a certain percentage of power from renewable energy sources, with increasing 
percentage targets for several years into the future.  For 2012-2013, the target would be 3%; for 
2014-2016, 6%; for 2017-2018, 9%; for 2019-2020, 12%; and for 2021-2039, the target would 
reach the ultimate goal of 15% of power provided by utility companies subject to the RES.  Of 
this 15%, at least 11% of the power generated would come from wind, solar, biomass, and other 
renewable energy sources. 

Ultimately, the APA, the Lugar bill, the RES bill, and all other initiatives to regulate 
GHG emissions or to comprehensively address alternative energy died without further serious 
consideration in the Senate.  With the conclusion of the 111th Congress, ACES died also.  
Particularly after the results of the November 2010 election, many in Congress believed that the 
same tide that brought in so many new and conservative Republicans also had washed out public 
support for climate change legislation.  Although there was some desire for GHG emission 
legislation to be addressed along with other important issues in the last weeks of the 
Congressional session, neither the President’s nor Congress’s agenda ultimately included that 
issue.  Instead, the President faced the threat, including from within his own party, that the 
regulatory advances he had made in 2010 would be stopped or stalled by Congress.   

C. Attempts to Stop the Federal Agencies in the 111th Congress. 

Parallel to the initial efforts to enact comprehensive GHG reduction legislation, other 
members of both Houses of the 111th Congress, and of both parties, attempted to stop EPA’s 
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regulatory agenda.  These efforts began at the start of the year when, on January 21, 2010, 
Senator Murkowski introduced a resolution (S.J. Res. 26), pursuant to the Congressional Review 
Act (“CRA”), to disapprove EPA’s GHG Endangerment Finding.238  Senator Murkowski’s 
resolution would have rendered the Endangerment Finding without “force or effect.”   

One month later in the House of Representatives, Congressman Ike Skelton (D-MO), 
Chairman of the House Armed Services Committee, Congressman Collin Peterson (D-MN), 
Chairman of the House Agriculture Committee, and Congresswoman Jo Ann Emerson (R-MO) 
introduced a bill, H.R. 4572, to bar EPA from regulating GHGs under the CAA.  Then, on 
February 25, 2010, the same three Representatives introduced a CRA resolution to disapprove of 
the EPA’s Endangerment Finding.  H.J. Res. 76 was an exact copy of S.J. Res. 26, introduced by 
Senator Lisa Murkowski.   

Under the CRA, resolutions require only majority for passage.  However, despite the 
lower threshold, the resolutions did not carry either chamber of Congress.  On June 10, 2010, the 
Senate rejected S.J. Res. 26 by a vote of 47-53, with six Democrats voting for the resolution.  
President Obama had vowed to veto the resolution if it had passed, stating that the resolution 
“would have increased our dependence on oil by blocking efforts to cut the harmful pollution 
that contributes to climate change.”239 

In addition to CRA legislative activity, on March 4, 2010, Senator Jay Rockefeller 
(D-WV) and Representatives Nick Rahall (D-WV), Rick Boucher (D-VA) and Alan Mollohan 
(D-WV) introduced identical bills, S. 3072 and H.R. 4753, which would suspend for two years 
EPA’s authority to regulate CO2 or methane emissions from stationary sources under the CAA, 
excepting reporting requirements.  The bills, called the “Stationary Source Regulations Delay 
Act,” would preclude CO2 and methane from being deemed pollutants “subject to regulation” 
under the CAA during the two-year period of the proposed law’s effect, regardless of any other 
law or EPA action.  The bills would not modify EPA’s authority as to emissions from motor 
vehicles.  On March 4, 2010, H.R. 4753 was referred to the House Committee on Energy and 
Commerce, and S. 3072 was referred to the Senate Committee on Environment and Public 
Works.  On September 27, 2010, Senate Democrats blocked Senator Kit Bond’s (R-MO) request 
to consider and pass Rockefeller’s bill. 

Senator Rockefeller tried one more time before the end of the 111th Congress to pass his 
legislation suspending EPA’s regulation of GHG emissions from stationary sources.  Working 
with several Republicans, he planned to amend the FY 2011 Omnibus Appropriations bill, 
adding his “Delay Act” language.  However, on December 16, 2010, Senate Majority Leader 
Reid informed Senators that he would not have the 60 votes necessary for passage of the 
                                                           
238 The CRA, 5 U.S.C. § 801, et seq., requires a federal agency promulgating a rule to first submit it to both Houses 

of Congress, along with a cost-benefit analysis.  Generally, if within 60 days after a major rule is provided to 
Congress or published in the Federal Register, Congress passes, by majority vote, a joint resolution of 
disapproval of the regulation, the rule may not go into effect, unless the President vetoes the resolution and that 
veto is not overridden.  Congress’s action under the CRA is not subject to judicial review.  5 U.S.C. § 805.  Once 
a rule is disapproved pursuant to this process, a rule that is substantially the same cannot be reissued unless 
Congress specifically passes a law authorizing the reissued rule.  One example of a rule that was disapproved by 
Congress pursuant to the CRA is OSHA’s ergonomics regulation (Pub. L. 107-5, Mar. 20, 2001). 

239 http://www.whitehouse.gov/the-press-office/statement-president-senator-murkowskis-resolution-disapproval-sj-
res-26.  
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Omnibus Appropriations bill.  (Senators worked instead to pass a short-term Continuing 
Resolution, authorizing expenditures through March 2011.)  Senator Rockefeller vowed to raise 
his EPA-suspension legislation again in the new Congress, whether through appropriation 
legislation or otherwise. 

Another attempt to stop President Obama’s agenda was an attack on NEPA, not the CAA.  
Shortly after the Council on Environmental Quality issued its proposed guidance for considering 
GHG emissions in NEPA environmental impact statements, Congressman Rob Bishop (R-UT) 
attempted to stop that Executive Branch approach.240  On April 20, 2010, Senator James Inhofe 
(R-OK) attempted to do the same by introducing a bill to prohibit federal agencies from taking 
climate change impacts into account when conducting environmental impact statements under 
NEPA.  Specifically, under Inhofe’s NEPA Certainty Act (S. 3230), “compliance with [NEPA] 
shall not include consideration of – (1) the greenhouse gas emissions, or any climate change 
effects of those emissions, of a proposed action and alternative actions; or (2) the relationship of 
climate change effects to a proposed action or alternatives, including the relationship to proposal 
design, environmental impacts, mitigation, and adaptation measures.”241  The bill, co-sponsored 
by six other Republican Senators, also included a “declaration” that NEPA “should not be used 
to document, predict, or mitigate the climate effects of specific Federal actions.”242  The NEPA 
Certainty Act was referred to the Senate Committee on Environment and Public Works.  Neither 
the Senate nor the House bill was voted out of committee. 

Thus, by the end of the 111th Congress, the long-awaited efforts to enact comprehensive 
GHG regulation through a cap-and-trade program had failed.  Moreover, after the mid-term 
election results, the concept would not receive serious consideration in the next Congress.  
Indeed, in the second half of 2010, Congressional attempts to stop EPA’s and other agencies’ 
efforts under existing law became increasingly popular.  While EPA’s regulatory efforts had not 
been stopped in 2010, the bipartisan nature of these Congressional efforts portended the 
difficulties the federal agencies faced in the 112th Congress. 

D. The 112th Congress (2011-2012). 

The 112th Congress presented an entirely different prospect for climate change policy.  
With Republicans in the majority of the House and the results of the mid-term elections seen as a 
rebuke of the President’s overall agenda, no significant climate change legislation was expected 
to be proposed.  Indeed, a cap-and-trade mechanism no longer was mentioned by the President as 
a required part of his agenda.  In contrast to the comprehensive GHG emission control legislation 
proposed in the 111th Congress, legislation in the 112th Congress focused on attempts to either 
cut or sustain the President’s Executive Branch programs.  In the space of two years, Congress 
was no longer seriously considered as the principal source of climate change policy or legal 
change.   

Continuing the trend set in the 111th Congress, in the 112th Congress, there were many 
bills introduced to stop the Executive Branch actions that had occurred, particularly EPA’s 
regulations under the CAA.  Some of those bills, such as H.R. 910 and H.R. 3409, were passed 
                                                           
240 H.R. 5342, 111th Cong. 
241 S. 3230, 111th Cong., at 3-4. 
242 Id., at p. 3. 
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in the House of Representatives, but did not get a Senate vote.  Bills to limit EPA’s authority to 
control GHGs came to the floor of the Senate, but never passed.243 

For example, the Full-Year Continuing Appropriations Act, 2011, H.R. 1, in addition to 
appropriating monies to budgeted items, limited several administrative actions.  It barred EPA 
from using any funding to review the states’ CAA permits based on climate change protection.  
It also would have eliminated funding of grants from other agencies used to promote energy 
efficiency or reduce GHG emissions, and would have prevented work on international 
agreements.  This bill passed the House Budget and the House Appropriations Committees, 
before passing the full House by a vote of 235 to 189, on February 19, 2011.244  As another 
example, the Energy Tax Prevention Act of 2011, H.R. 910, sponsored by Congressman Fred 
Upton (R-MI), passed the House by a vote of an even larger majority:  255-172.  This bill would 
have amended the CAA to exclude GHGs from the definition of “air pollutant,” thereby 
overriding the effect of Massachusetts and would have prevented EPA from taking any action, 
including issuing a regulation, with respect to GHG emissions for purposes of addressing climate 
change.  A less direct approach was taken by Representative John Sullivan (R-OK), who 
sponsored the Transparency in Regulatory Analyses of Impacts on the Nation Act of 2011 (H.R. 
2401).  This bill would have established an Executive Branch committee to analyze actions taken 
after January 1, 2009, by any federal agency or any state or local government, to respond to CAA 
regulation of GHGs as an air pollutant.  On September 23, 2011, this bill passed the House by a 
vote of 249-169. 

In contrast, Senate bills to prohibit EPA action with respect to GHG controls, in whole or 
in part, were voted down.  However, such a bill came close to passage when, on April 6, 2011, 
50 Senators voted to pass and 50 Senators voted against Senate Minority Leader McConnell’s 
amendment to  a bill reauthorizing Small Business Administration programs, which would have 
prohibited EPA from taking any action to control GHG emissions for climate action purposes.245  
Without enough votes to pass with that initial vote, subsequent votes to control EPA to a lesser 
extent did not get more than a dozen votes in favor.246 

Interestingly, two bills were introduced in the 112th Congress that would regulate GHG 
emissions through a carbon tax, but those bills never got voted out of committee to the floor.247  
These bills were met by two House resolutions and one Senate resolution expressing opposition 
to a carbon tax.248   

                                                           
243 See, e.g., S. 1720, Senator McCain’s (R-AZ) “Jobs Through Growth Act,” 112th Congress. 
244 Ironically, this bill, without the climate change amendments, was temporarily used as a vehicle for the first phase 

of Hurricane Sandy funding.  http://thomas.loc.gov/cgi-bin/bdquery/z?d112:HR00001:@@@R.  
245 S. Amendment 183 to S. 493, 112th Cong. 
246 See S. Amendment 215 to S. 493 (12 votes in favor); S. Amendment 236 to S. 493 (7 votes in favor); S. 

Amendment 277 to S. 493 (7 votes in favor). 
247 Save Our Climate Act of 2011 (H.R. 3242, 112th Cong. (Fortney “Pete” Stark, Jr. (D-CA)); Managed Carbon 

Price Act of 2012 (H.R. 6338, 112th Cong. (Jim McDermott (D-WA)). 
248 H. Con. Res. 142, 112th Cong. (introduced by Rep. McKinley (R-WV) 11/30/12); H. Con. Res. 144, 112th 

Cong. (introduced by Rep. Pompeo (R-KS) 12/7/12), and S. Con. Res. 61, 112th Cong. (introduced by Sen. 
Vitter (R-La) 12/6/12).  The bills in support of the tax were introduced by Democrats and the opposition 
resolutions were introduced by Republicans. 
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The President’s term began with his call to Congress to act and ended with partisan 
efforts to make sure it would not, at least not with respect to stopping EPA and other Executive 
Branch efforts.  Congress’s inability to pass legislation regulating GHGs under a new structure 
meant that EPA’s fall-back plan became the only plan.  The results of the 2012 elections, plus 
the effects of Hurricane Sandy, mean that EPA is not likely to be prevented by Congress from 
continuing along its regulatory path.  However, climate change’s absence, in large part, from the 
Presidential campaign discussion portends that, particularly with Congress split closely along 
party lines, comprehensive GHG control legislation is not likely to pass in the first session of the 
113th Congress, either. 

V. STATE AND REGIONAL GHG CONTROL PROGRAMS 

Before President Obama first came into office, the states had taken more tangible steps 
towards comprehensive GHG emission control than had the federal government.  Groups of 
states had pledged to develop GHG emission reduction programs on a regional level, with one of 
them putting those plans into action before the President’s inauguration.  These states’ efforts 
provided a supportive backdrop to the new President’s climate change agenda.  As the 
President’s term proceeded, the state-led coalition to control GHG emissions faltered, for a 
variety of reasons, including the continuing impact of the recession, the change in states’ 
political control following the 2010 elections, and the federal government’s increasing 
involvement in GHG control.  By the end of the President’s first term, only one regional group’s 
program was still in operation, but it was struggling.  In contrast, California – the state that had 
pushed the federal government to enact the Vehicle Rule that led to the resulting cascade of CAA 
regulation – was continuing to enact new and wide-reaching climate action programs. 

A. Regional Greenhouse Gas Initiative Starts Strong, But Just Survives. 

The regional group that began implementing its GHG control program before President 
Obama took office was the Regional Greenhouse Gas Initiative (“RGGI”).  These ten 
Northeastern and Mid-Atlantic states joined together to develop a cap-and-trade program to 
reduce CO2 emissions from fossil fuel-fired electricity plants.249  RGGI members agreed to cap 
total CO2 emissions from fossil fueled-power plants at 188 million tons per year from 2009 
through 2014, and to reduce the cap by 2.5 percent each of four years starting in 2015. RGGI 
caps went into effect on January 1, 2009, and beginning on that date, fossil-fueled electricity 
generators of 25 megawatts or greater were required to purchase one allowance for each ton of 
CO2 they emit. 

On September 25, 2008, RGGI held the country’s first auction of carbon emissions 
allowances. Allowances for the emission of 12.56 million tons of CO2 were offered at the 
auction, with one allowance equaling one ton of emissions. All of the allowances were sold at a 
price of $3.07 per allowance, and the 59 participants in the auction submitted bids for over 51 
million allowances. States auctioning allowances included Connecticut, Vermont, Maine, 
Maryland, Massachusetts and Rhode Island, six of the ten RGGI states. The four remaining 
states – New York, New Jersey, Delaware, and New Hampshire – did not take part in the auction 

                                                           
249 Prior to 2011, RGGI was comprised of the states of Connecticut, Delaware, Massachusetts, Rhode Island, Maine, 

Maryland, Vermont, New Jersey, New York, and New Hampshire. 
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because they were unable to pass the necessary regulations in time.  By the end of 2009, each 
RGGI state had enacted laws and/or regulations implementing the provisions of the RGGI Model 
Rule for the cap-and-trade program.  

Allowance auctions were held quarterly, generating revenues for state budgets sorely 
needing a revenue infusion.  However, after initial enthusiasm, the price of allowances dropped 
precipitously to a price floor imposed by RGGI.  In the June, September and December 2010 
auctions, allowances for immediate use had reached the $1.86 regulatory floor.  By December 
2010, only 57% of available current (vintage 2009 and 2010) allowances were purchased and 
only four entities submitted bids to purchase only 55% of the available auctions for future 
(vintage 2013) control periods.250  While the program was constructed to allow private allowance 
purchases and market investments by 2012, the only significant purchases were by the electricity 
generators themselves, so that by September 7, 2012, 92 percent of all allowances were held by 
those required to hold them, not a broader marketplace of investors.251   

In November 2012, RGGI issued its report on regional investments of auction proceeds 
through 2011.252  RGGI reported returning $617 million to its states for energy efficiency, rate 
relief, and other projects.  RGGI also reported that during its first four years of operation, the 
auctions generated a total of $1.1 billion in proceeds.253  However, in its last auction during the 
President’s first term, only 53% of the allowances offered for sale were purchased, with 100% of 
those allowances purchased by power plants required to comply.254   

On November 29, 2011, Governor Christie authorized New Jersey’s withdrawal from 
RGGI, effective January 1, 2012.255  Despite challenges that continued through the President’s 
first term, most of the RGGI states continued to work together to keep the auction process alive.  
By 2012, the RGGI program with its emission allowance auction prices at rock bottom and little 
market interest in allowance trading, RGGI’s approach looked more like a carbon tax on regional 
power plants and less like the free market trading system originally envisioned.   

B. Midwestern States Develop a Blueprint, But Do Not Build. 

While RGGI worked on implementing an industry-specific cap-and-trade program, states 
in the Midwest developed recommendations for a implementation of a region-wide, multi-
industry GHG cap-and-trade program.  However, unlike RGGI, their plans were never 
implemented.  On October 21, 2009, representatives of the Midwestern Greenhouse Gas 
Reduction Accord (“MGGRA”) released a draft model rule describing the governing framework 
for a Midwestern regional GHG cap-and-trade program.256  The program would apply to 
electricity generators, stationary fuel combustors, cement manufacturers and numerous other 
industrial sources that emit at least 25,000 tpy CO2e.  Under the draft model rule, which was 
                                                           
250 Participating states, however, in all collected over $777 million in proceeds from the first 10 auctions. 
251 http://www.rggi.org/docs/Documents/RGGI_COATS_in_Brief_2012_09_07.pdf  
252 “Regional Investment of RGGI CO2 Allowance Proceeds, 2011,” http://www.rggi.org/docs/Documents/2011-

Investment-Report__ES.pdf  
253 http://www.rggi.org/market/co2_auctions/results.  
254 http://www.rggi.org/docs/Auctions/18/Auction_18_Market_Monitor_Report.pdf.  
255 http://www.rggi.org/docs/Documents/NJ-Statement_112911.pdf.  
256 MGGRA members were Illinois, Iowa, Kansas, Michigan, Minnesota, Wisconsin and the Canadian province of 

Manitoba.   
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slated to go into effect in 2012 if no federal cap-and-trade program had yet been established, 
covered entities would be required to purchase emissions allowances totaling their allowed 
emissions under a declining cap designed to cut emissions 20% from 2005 levels by 2020 and 
80% from 2005 levels by 2050.  Compliance periods would last three years, and 33% of 
emissions allowances would be auctioned, while the remainder would be sold to covered entities 
for fees increasing for each control period.  Covered entities could purchase offsets to cover up 
to 20% of their emission compliance requirements. 

In May 2010, MGGRA’s advisory group issued its final recommendations for a regional 
GHG cap-and-trade program.257  The program that they recommended was similar in many 
respects to that then being developed by Western states, with a broader scope of covered 
industries and fuels than the RGGI program.  The final targets selected were to reduce GHG 
emissions by 18-20% below 2005 levels by 2020 and by 80% by 2050.258  The group did not 
recommend a particular mechanism of allowance distribution, i.e., auction vs. allocation, 
although it recommended regional “harmony” on this issue.259  The recommendations were 
provided as a “compromise package” for the various interests involved.260   

The MGGRA Governors and Premier for the participating states and Canadian province 
stated that, although they “strongly prefer” a federal, not a regional program, they made their 
recommendations so that they could “have regional influence on the national debate in 
Washington, D.C., regarding a federal cap-and-trade climate policy.”261  However, as cap-and-
trade legislation died on Capitol Hill, so did the likelihood that the MGGRA advisory group’s 
recommendations would be implemented anytime soon.  As of the end of 2010, no state or 
province had endorsed or approved the advisory group’s recommendations.  By 2011, all of the 
original Governors to the Accord were no longer in office, the MGGRA’s website was no longer 
available, and the Midwestern Governors Association no longer referenced MGGRA on its 
website. 

C. Western Coalition Collapses, But California Continues to Implement GHG 
Controls. 

Western states met almost the same fate as the Midwestern states’ coalition.  The 
Western Climate Initiative (“WCI”) began with a 2007 coalition of five states – Arizona, 
California, Oregon, Washington, New Mexico – dedicated to developing a comprehensive GHG 
cap-and-trade program for their region.  By 2008, they were joined by Montana and Utah, as 
well as the Canadian provinces of British Columbia, Manitoba, Quebec and Ontario.  WCI aimed 
to reduce GHG emissions to 15 percent below 2005 levels by 2020.  On September 23, 2008, 
WCI released a plan detailing the design of a multi-sector cap-and-trade program that would be 
the first in the U.S. to cap GHG emissions from all major sources.262  Industries whose emissions 
                                                           
257 The advisory group’s recommendations (“Recommendations”) can be found at 

http://www.igreenlaw.com/storage/Accord_Final_Recommendations1.pdf. 
258 Recommendations at p. 5. 
259 Id., at p. 10. 
260 Recommendations at p. 3. 
261 Id. 
262 “Design Recommendations for WCI Regional Cap-and-Trade Program” (Sept. 23, 2008, corrected March 13, 

2009); available at http://www.westernclimateinitiative.org/the-wci-cap-and-trade-program/design-recommendat 
ions.   
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would fall under the initial 2012 cap included electricity generators, industrial and commercial 
manufacturers, and oil and gas processors that emit over 25,000 metric tons of CO2 per year. 
Emissions from petroleum-based fuel combustion from industrial, commercial, and residential 
sources, and from transportation sources, would fall under the cap starting in 2015. 

The WCI plan would require GHG emitters in the member states and provinces to report 
their emissions in 2011, and would set the expected emissions from that year as the cap.  Starting 
in 2013, the cap would decline steadily through 2020.  According to the initiative’s design, each 
member state and province would be allocated a certain number of emissions allowances per 
year, and would be required to auction at least 10 percent of those allowances when they 
distribute them to individual sources.  Uniform caps across specific industries could be set if 
WCI determined such industries would benefit from them. 

The Western states further demonstrated their role as leaders in climate change policy 
when, on November 18-19, 2008, California hosted the Governors’ Global Climate Summit (“the 
Summit”), an international meeting on climate change, in Los Angeles. Along with governors 
from throughout the U.S., officials from Mexico, Canada, China, India, Brazil, the European 
Union, and other countries attended.  At the Summit, governors of California, Illinois and 
Wisconsin, and the governors of four Brazilian states and two Indonesian provinces signed a 
Memorandum of Understanding that called for the governors to develop rules to reduce GHG 
emissions from deforestation, improve forest management, and sequester carbon through 
reforestation and restoration projects.  Finally, the governors would develop a Joint Action Plan 
detailing how future cooperative projects and studies will be financed and carried out.263 

At the close of the Summit, the governors of 13 U.S. states and officials from Mexico, 
India, Indonesia, Canada and Brazil signed a non-binding agreement aimed at “advanc[ing] the 
ongoing international efforts under the United Nations Framework Convention on Climate 
Change.”264  (See Section VII, below.)  The agreement set forth five principles to guide 
signatories, including:  (1) stabilizing atmospheric concentrations of GHGs; (2) achieving 
“quantifiable greenhouse gas emission reductions collectively while recognizing that there are 
common but differentiated responsibilities and capabilities among developed, developing, and 
transitional governments;” (3) giving technical assistance with regard to the development and 
implementation of “climate-friendly technologies” and clean energy research; (4) accelerating 
capacity building efforts; and (5) enhancing the ability of all regions to adapt to climate change 
while helping those that are most affected by it.265 

In a surprise video presentation to attendees of the Summit, President-elect Obama 
emphasized his intent to make climate change a priority in his administration and promised that 
his Presidency will “mark a new chapter in America’s leadership on climate change that will 
strengthen our security and create millions of new jobs in the process.” Observing that climate 
change must be dealt with urgently, Obama vowed to push ahead with a federal cap-and-trade 
scheme with “strong annual targets” aimed at reducing the nation’s GHG emissions to 1990 
levels by 2020, and 80 percent below 1990 levels by 2050. Obama also promised to provide $15 
                                                           
263 See http://www.gcftaskforce.org/documents/GCF-Background-Document-Stakeholders.pdf.  
264 The U.S. state signatories to the agreement included California, Colorado, Florida, Illinois, Kansas, Maryland, 

Massachusetts, Michigan, New York, Oregon, Utah, Washington, and Wisconsin. 
265 http://www.climatechange.ca.gov/events/2008_summit/DECLARATION.PDF.  
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billion every year toward the further development of solar, wind, biofuel, safe nuclear, and clean 
coal technologies. Finally, Obama pledged that, under his leadership, the United States “will 
once again engage vigorously in [international] negotiations.”266 

Despite these measures before President Obama took office, by 2011, the WCI coalition 
had largely collapsed.  In November 2011, only California and the Canadian provinces were left 
working together, on some level.  To support the WCI members’ administrative activities, 
California and the provinces formed WCI, Inc., a non-profit entity, funded by California and 
Quebec.  Thus, by 2011, the activity of the WCI was overshadowed by California’s initiatives, 
which were spurred by its unique state law, which had been signed by a Republican Governor 
three years before President Obama took office. 

D. California Develops Aggressive Programs to Prod the National Agenda. 

In 2006, Governor Schwartzenegger signed California’s AB 32, the Global Warming 
Solutions Act.  The Global Warming Solutions Act requires the California Air Resources Board 
(“CARB”) to develop and initiate programs to reduce GHG emissions to 1990 levels by the year 
2020, and to implement further reductions after that date.  To accomplish this objective, CARB’s 
responsibilities under AB 32 include:  determining the 2020 emissions limit; establishing a 
mandatory GHG reporting system; developing a scoping plan outlining actions to achieve the 
2020 goal; identifying enforceable early (pre-2010) actions to reduce GHG emissions; and 
adopting a regulatory program for a multi-industry cap-and-trade system that applies to GHG 
emissions that as of January 1, 2012, decline through December 31, 2020.267  

CARB largely met its statutory early deadlines.  By December 2007, CARB had set the 
2020 emission limit of 427 million metric tons CO2e and had established a GHG reporting 
system (that matched much of the federal system that was put in place 3 years later).  On 
December 11, 2008, CARB approved its “scoping plan”.268  The plan included dozens of 
measures for reducing emissions, including programs for increasing energy efficiency in 
residences, businesses and vehicles; incentives for renewable energy production; and a cap-and-
trade program covering large industrial plants, electricity generators, residential and commercial 
natural gas use, and transportation fuels.  The plan also incorporated the state’s 2004 vehicle 
GHG emission standards, which, as discussed above, were not then enforceable due to the Bush 
Administration’s denial of California’s request for a CAA waiver.  

Unlike other states, during President Obama’s first term in office, California sped up its 
climate change agenda, even after the 2010 elections, when Governor Brown continued former 
Governor Schwarzenegger’s programs.269  In those four years, some of the most significant 
                                                           
266 http://gov.ca.gov/news.php?id=11095.  
267 http://www.arb.ca.gov/cc/ab32/ab32.htm. 
268 For documents related to the CARB-approved Scoping Plan, see 

http://www.arb.ca.gov/cc/scopingplan/document/scopingplandocument.htm. 
269 In the California election held on November 2, 2010, through Proposition 23, California voters were given the 

opportunity to suspend implementation of AB 32.  Proposition 23 would have required the state to stop 
implementing AB 32’s GHG emission controls, including the cap-and-trade program, until California’s 
unemployment rate fell to 5.5% for four consecutive quarters.  California’s  unemployment at the time was 
approximately 12%.  Proposition 23 supporters argued that by suspending implementation of the Act, California 
jobs would be saved and tax increases limited.  Despite the impact of the recession, California voters rejected 



56 
 

California climate change initiatives included:  (1) Low-Carbon Fuel Standard; (2) Cap-and-
Trade Program; and (3) Advanced Clean Cars.270 

1. Low-Carbon Fuel Standard 

On April 23, 2009, California became the first political entity in the world to adopt a low-
carbon fuel standard (“LCFS”), when CARB approved a regulation aimed at decreasing the 
average carbon intensity of transportation fuels by ten percent by the year 2020.  Carbon 
intensity is the amount of lifecycle GHG emissions, per unit of energy of fuel delivered, 
including all stages of a fuel’s production, distribution, and use.  Under the regulation, which 
took effect in 2011, fuel providers, importers, blenders and refiners have to ensure that the 
transportation fuels they produce or sell do not exceed the declining carbon intensity standard set 
for a given year.  To do so, covered entities measure the GHG emissions associated with 
production, distribution, and consumption of gasoline, diesel, and alternative fuels under a 
method described in the regulation, which includes both indirect and direct emissions associated 
with fuel production and use.  Covered entities can earn credits for selling fuels with lower 
carbon intensity than required and will have to buy credits if they sell fuels that fail to meet the 
standard.  CARB claimed that the state will experience a “net benefit” and overall savings of as 
much as $11 million in the ten-year span between 2010 and 2020.271 

To implement the LCFS, CARB developed electronic reporting for fuel providers to 
submit fuel volumes and associated carbon intensity.  California amended its LCFS rules on 
December 2011, but continued its LCFS program.  CARB noted that as of September 2012, fuel 
providers had electronically reported more LCFS credits than deficits, meaning that they were 
producing more low-carbon fuel than necessary for compliance, in order to use them as credits in 
subsequent years of more stringent regulations. 

The LCFS has been subject to three lawsuits thus far.  In 2009 and 2010, industry groups 
filed two consolidated lawsuits in the U.S. District Court for the Eastern District of California 
against CARB.272  They seek declaratory relief and to enjoin CARB from implementing the 
state’s LCFS because, they claim, the standard violates the Commerce Clause and the 
Supremacy Clause of the U.S. Constitution.  In Rocky Mountain Farmers Union v. Goldstene, 
industry groups argued that the LCFS violates the commerce clause by directly regulating the 
fuel pathway of transportation fuels both inside and outside of California and by discriminating 
against out-of-state fuel producers.  They further asserted that the LCFS violates the Supremacy 
Clause of the U.S. Constitution because it conflicts with the 2007 federal Energy Independence 
and Security Act.   
                                                                                                                                                                                           

Proposition 23 by a 3 to 2 margin, and elected a Democrat as Governor.  On January 5, 2011, Governor Brown 
reappointed Mary Nichols as Chair of CARB, continuing the programs she began under Governor 
Schwarzenegger. 

270 California also addresses climate change through its energy programs, which are not addressed here.  Those 
energy programs include the California Renewables Portfolio Standards.  See 
http://www.energy.ca.gov/climatechange/.  

271 http://www.arb.ca.gov/fuels/lcfs/lcfs-background.htm. 
272 The first suit, Rocky Mountain Farmers Union v. Goldstene, No. 1:09-cv-02234-LJO-GSA (E.D. Cal. filed 

12/23/09), based on similar arguments, was filed in December 2009.  The second is National Petrochemical & 
Refiners Ass’n v. Goldstene, No. 1:10-cv-00163-LJO-DLB (E.D. Cal. filed 2/2/10).  The second case was 
consolidated with Rocky Mountain on October 15, 2010. 
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On December 29, 2011, Judge Lawrence O’Neill held that California’s LCFS violated the 
U.S. Constitution.273  The court agreed with plaintiffs’ claim that the LCFS violated the 
Commerce Clause by discriminating in California’s favor.  The court also found that the fuel 
standard impermissibly favored crude oil produced in California.  The court enjoined the state 
from enforcing the rule while it is being appealed.274 

CARB appealed the adverse ruling and the injunction order to the U.S. Court of Appeals 
for the Ninth Circuit.275  On April 23, 2012, the court granted CARB’s request to stay the 
injunction order, allowing CARB to continue implementing the LCFS despite the pending 
litigation.276  Following oral arguments in October 2012, the court’s decision was still pending 
by year end.   

An industry lawsuit also was filed in state court, alleging that CARB did not comply with 
state rulemaking requirements when adopting the LCFS.  In POET, LLC v. Goldstene, the state 
court judge dismissed all of plaintiffs’ objections to the rulemaking process.277  By year end, the 
case remained on appeal to the California Court of Appeals.278 

2. Cap-and-Trade Program 

On November 24, 2009, CARB released a preliminary draft regulation describing the 
framework for its multi-sector GHG cap-and-trade program that would begin in 2012 and 
continue through 2020.279  CARB issued its final cap-and-trade rules on October 20, 2011, after 
fighting off a lawsuit from community groups opposed to a program that allows GHG emissions 
to be offset by trading and credits.280  On December 13, 2011, the California Office of 
Administrative Law approved CARB’s rules to initiate a state-wide cap-and-trade program for 
GHG emissions. 

The California cap-and-trade program will apply to approximately 600 major industrial 
sources, electric utilities, and power retailers.  The program intends to apply to transportation, 
natural gas and other fuels by 2015.  During the first year of the program, which was required to 
start in 2012, CARB will focus on start-up issues with the goal of having its first auction of 
allowances.  By CARB rule, enforcement actions under the program were delayed until 2013.281 

                                                           
273 843 F. Supp. 2d 1042 (order E.D. Cal. 2011). 
274 The court’s ruling came just two weeks after CARB agreed to adopt several changes to its LCFS.  On December 

16, 2011, CARB voted to change its accounting for the use of crude oil from energy-intensive sources such as tar 
sands, as well as other changes.  CARB did not, however, change its accounting for corn-derived ethanol fuels, 
one of the main focuses of the court’s ruling striking the LCFS. 

275 Rocky Mountain Farmers Union v. Goldstene, Nos. 12-15131 and 12-15135 (9th Cir. filed 1/20/12). 
276 Id., Dkt Entry 54. 
277 No. 09CECG04659 (order Fresno, Cal. Super. Ct. 11/02/11). 
278 No. F06045 (Cal. Court of Appeal 5th App. Dist. filed 11/23/11) 
279 The California Cap-and-Trade Program Preliminary Draft Regulation is available at 

http://www.arb.ca.gov/cc/capandtrade/meetings/121409/pdr.pdf. 
280 Ass’n of Irritated Residents v. CARB, No. CPF-09-509562 (order Cal. Super. Ct. 12/6/11).  CARB, Annual 

Report to the Joint Legislative Budget Committee on Assembly Bill 32 (Jan. 2013), p.3, 
http://www.arb.ca.gov/cc/jlbcreports/jan2013jlbcreport.pdf   

281 The CARB cap-and-trade final rules are available at 
http://www.arb.ca.gov/regact/2010/capandtrade10/capandtrade10.htm. 
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Under California’s program, CARB will enforce a declining cap on 85% of GHG 
emissions, including all key industrial sectors, such as electrical plants and transportation fuels, 
as well as commercial and residential use of natural gas and propane.  Emissions are counted 
towards the cap as of January 1, 2013.  The cap-and-trade program accounts for 20% of the GHG 
emissions decrease needed to meet the goals under AB 32.  Covered entities must submit either 
offset credits or allowances, of one metric ton of CO2e, to meet their allowed emission.  
Allowances, issued by CARB, can be purchased on an auction site (like the RGGI mechanism), 
or distributed by CARB as free allowances.  Entities that do not need allowances can sell their 
surplus.  Each year, the number of allowances are decreased.  Most allowances in the program’s 
early years will be free “to provide transition assistance and minimize leakage” and to protect 
ratepayers from increased costs.282 

Covered entities started registering for the cap-and-trade program in January 2012.  The 
first auction was held on November 14, 2012.  At auction were 2013 vintage allowance 
auctioned by electric utilities and 2015 vintage allowances sold by CARB.  The utilities received 
$235 million from the sale of their allowances, and the state received $55 million for its sale of 
2015 vintage allowances. 

Although CARB’s cap-and-trade program, including its first auction have been in process 
for more than four years, lawsuits were filed in 2012 to attempt to change or stop the program.  
The day before the first auction, the California Chamber of Commerce filed a lawsuit in state 
court contesting the auction process as unauthorized under AB 32 and as an unconstitutional tax.  
The court did not stop the auctions from proceeding, with the second auction to occur in 
February 2013, before the lawsuit is decided.283 

Earlier in the year, on March 28, 2012, environmental groups filed a lawsuit challenging 
CARB’s cap-and-trade regulations because they are not stringent enough.  In Citizens Climate 
Lobby v. Cal. Air Resources Bd., plaintiffs challenged CARB’s rules regarding the use of offset 
credits to meet compliance requirements.284  The cap-and-trade program allows covered entities 
to use offset credits for up to eight percent of their emissions allowance requirements within a 
compliance period.  Plaintiffs contended that the offset credit regulations allow covered entities 
to take advantage of emission reductions that would have occurred in the normal course of 
business and are not true offsets.  Plaintiffs sought to have the offset credit portion of the cap-
and-trade regulations held void.  Those intervening in support of CARB’s position included 
utility companies and the Environmental Defense Fund.  In a decision issued on 
January 25, 2013, Judge Ernest Goldsmith denied plaintiffs’ petition.285 

3. Advanced Clean Car Program 

The Advanced Clean Car Program is a multi-faceted effort to address vehicle emissions 
in California.  Final rules were approved in January 2012.  It includes GHG emission and other 

                                                           
282 CARB, Annual Report to the Joint Legislative Budget Committee on Assembly Bill 32 (Jan. 2013), p.3, 

http://www.arb.ca.gov/cc/jlbcreports/jan2013jlbcreport.pdf.  
283 Cal. Chamber of Commerce v. Cal. Air Resources Bd., No. 34-2012-80001313, (Sacramento, Cal. Super. Ct. 

filed 11/13/12). 
284 No. CGC-12-519554 (San Francisco, Cal. Super. Ct. filed 3/27/12). 
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pollutant emission controls and Low Emission Vehicle (“LEV”) and Zero Emission Vehicle 
(“ZEV”) requirements for 2017-2025 light-duty vehicles.  The GHG emissions standards will 
include alignment of the California standards to the federal GHG emission standards for 2017-
2025 model vehicles.286  The ZEV program requires automobile manufacturers to produce 
increasing numbers of ZEVs and plug-in electric hybrid vehicles for model years 2018-2025.  
The LEV program includes both the federal GHG emission program and a state program, 
including control of particulate matter and nitrogen oxide emissions.287  This component of the 
Advanced Clean Car Program was a separate regulation, first issued in 1990 and since modified.  
On December 27, 2012, EPA rejected industry objections and granted California a waiver under 
the CAA for its Advanced Clean Car regulations.288 

Of the three principal regional alliances addressing climate change at the start of the 
Obama Administration – RGGI, MGGRA, and WCI – only RGGI was still effectively in 
operation, albeit it had been weakened, and only California kept the WCI in existence.  
Moreover, as demonstrated by the litigation contesting the President’s CAA regulations, many 
other states were affirmatively attacking federal attempts to control GHG emissions, not just 
abandoning their own efforts to do so.  Despite the change in most state governments’ support 
for strong climate change regulation, California continued its broad-ranging efforts.  California’s 
new cap-and-trade program, starting at the same time as the President’s second term, and its 
more stringent vehicle regulations may continue to be as significant an impetus towards second 
term regulations as it was during the President’s first term. 

VI. LITIGATION AS A MEANS TO ADDRESS CLIMATE CHANGE 

The U.S. Supreme Court in Massachusetts cleared the way for EPA’s CAA GHG 
emissions regulation program.  Throughout the President’s first term, states, environmental 
groups, and individuals tried to use the courts to require additional or sooner measures of GHG 
control.  Given their success in Massachusetts, the expectation was high at the start of the 
President’s term that litigation would provide these results.  By the end of 2012, it was clear that 
new actions to control GHG emissions were unlikely to occur through the Judicial Branch.   

Between 2009 and 2012, there were generally three types of lawsuits attempting to 
require more aggressive climate change action:  (1) common law nuisance claims; 
(2) administrative law claims; and (3) public trust claims.  Each put pressure on the principal 
industrial sources of GHG emissions; ironically, the President’s climate change regulatory 
agenda often served to protect GHG emission sources from adverse court rulings. 

                                                           
286 See http://www.arb.ca.gov/newsrel/newsrelease.php?id=348.  
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288 California State Motor Vehicle Pollution Control Standards; Notice of Decision Granting a Waiver of Clean Air 
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A. Common Law Nuisance Litigation. 

1. Connecticut v. American Electric Power Co. 

At the start of the President’s term, it appeared that the Judicial Branch would indeed be a 
principal driver for more extensive control of GHG emissions.  On September 21, 2009, in 
Connecticut v. American Electric Power Co. (“AEP”), the U.S. Court of Appeals for the Second 
Circuit held that eight states, New York City, and three land trusts could bring public nuisance 
claims against owners of some of the largest U.S. electric power plants, alleging that the plants’ 
GHG emissions contribute to global warning.289  The case began in 2004, when plaintiffs filed 
suit against six corporate entities who own fossil fuel-fired electric power plants operating in 
twenty states, alleging that they release 10% of all U.S. man-made CO2 emissions and that those 
emissions adversely impact the public, the environment, and other natural resources, including 
plaintiffs’ properties.  Plaintiffs sought to hold defendants jointly and severally liable for creating 
a public nuisance and demanded that the nuisance be abated.  The case was brought in the U.S. 
District Court for the Southern District of New York (Preska, J.), which in 2005 dismissed 
plaintiffs’ claims, holding that they presented a “political question” not justiciable by a federal 
court. 

On appeal, the Second Circuit held that:  a) the political question doctrine does not bar 
plaintiffs’ claims, because plaintiffs did not seek to combat global warming generally, but 
brought claims against specific parties for particular emissions; b) plaintiffs have standing to 
bring those claims, because they allege concrete, particularized, and current or imminent injuries, 
and those alleged injuries are “fairly traceable,” at least in part, to defendants’ emissions; 
c) plaintiffs stated claims under the federal common law of nuisance; and d) federal common law 
of nuisance claims concerning CO2 are not displaced by the CAA, at least not until EPA 
promulgates regulations controlling GHG emissions from stationary sources.290  Based on these 
holdings, the Second Circuit remanded the case to the Southern District of New York for further 
proceedings. 

Defendants American Electric Power Company and other large utilities companies 
petitioned the U.S. Supreme Court for a writ of certiorari seeking review of the appellate court’s 
decision.  According to the petition, the ramifications of the Second Circuit’s holding were 
“staggering” and would permit a single judge to “set emissions standards for regulated utilities 
across the country – or, as here, for just that subset of utilities that the plaintiffs have arbitrarily 
chosen to sue.”291  The petition further argued that the imposition of GHG emissions caps on 
individual enterprises as relief for alleged future risks of global climate change has no statutory 
basis, undermines the CAA, and implicates fundamental policy issues more properly reserved for 
the political branches. 

On August 24, 2010, the Department of Justice filed a brief in support of the utilities and 
other petitioners, urging the Supreme Court to vacate the Second Circuit’s decision and remand 
for consideration of two issues:  (1) whether, independent of Article III standing requirements, 
                                                           
289 582 F.3d 309 (2nd Cir. 2009).   
290 At the time of the Second Circuit’s decision, EPA had not finalized the Endangerment Finding or any of the 

follow-on GHG regulations. 
291 See AEP, No. 10-174 (petition for cert. U.S. Sup. Ct. 8/2/10).  
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plaintiffs’ suits should be barred as a matter of prudential standing; and (2) whether, in light of 
the multiple regulatory actions taken by EPA since the Second Circuit issued its decision, any 
otherwise cognizable federal common-law claims at issue have now been displaced.292  On 
December 6, 2010, the United States Supreme Court granted certiorari in AEP.293   

On June 20, 2011, the Supreme Court issued its opinion in AEP.294  The eight Justices 
who participated in the decision unanimously agreed to reverse and remand the Second Circuit’s 
decision, with six Justices joining the lead opinion, and Justices Thomas and Alito separately 
concurring. Justice Sotomayor, who sat on the Second Circuit at the time the case was decided, 
took no part in the Court’s decision. 

The focus of the Court’s opinion was on the CAA’s displacement of federal common law 
nuisance claims, echoing the concerns raised in oral argument.  In her opinion for the Court, 
Justice Ginsburg explained that the Court was evenly divided on whether federal courts had 
authority to adjudicate the case, and an even split among the Justices meant that the lower court 
holding stood.  In particular, Justice Ginsburg stated that four justices would hold that “at least 
some plaintiffs have Article III standing” under Massachusetts, and that no other obstacle bars 
jurisdiction.295 

With standing, prudential standing, and the political question issues addressed, the Court 
turned to the merits and concluded that, with respect to claims concerning GHG emissions, the 
federal common law of nuisance was displaced by the CAA and that statute’s delegation to EPA 
of authority to regulate such emissions, as established by Massachusetts.  After reviewing the 
jurisprudential history of federal common law, the Court refused to address the “academic 
question” of whether GHG emissions were an appropriate subject for federal common law, given 
the displacement by federal legislation and regulation.296 

To determine displacement, the Court examined whether the CAA “speak[s] directly to 
[the] question at issue,” namely, limits on GHG emissions.297  It held that the CAA speaks 
directly to that issue by requiring EPA to list categories of stationary sources that “may 
reasonably be anticipated to endanger public health or welfare” and then establish performance 
standards for their emissions.  If EPA declines to list a pollutant, parties may seek judicial review 
of that decision, but the mere fact that the CAA has entrusted to EPA the determination of what 
air pollutants to regulate, and how to regulate, “speaks directly to the question” of whether there 
should be limits on GHG emissions and displaces the federal common law of nuisance from that 
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question.298  Thus, even if EPA ultimately were to decline to regulate GHG emissions at some 
point in its ongoing GHG rulemaking, there still would be no place for federal common law.299 

In a separate concurrence, Justices Alito and Thomas explained that they concurred in the 
judgment but agreed with the displacement analysis “on the assumption” that the interpretation 
of the CAA in Massachusetts is correct.300  These Justices noted, however, that no party in the 
case had challenged the Court’s previous interpretation. 

The Court majority was careful to note that the parties had not addressed the status of a 
nuisance claim under state common law; consequently, the Court’s opinion should not be 
interpreted to express any opinion on the viability of that claim.  Thus, common law challenges 
involving GHG emissions had not been completely ruled out, so long as they are brought under 
state law.  Such claims face many other hurdles, including another issue expressly reserved by 
the Court – whether “a State may sue to abate any and all manner of pollution originating outside 
its borders.”301 

2. Comer v. Murphy Oil USA, Inc. 

Following the same initial course of the Second Circuit, on October 16, 2009, the United 
States Court of Appeals for the Fifth Circuit declined to dismiss nuisance claims brought by a 
class of private citizens, not states, as in AEP.  Comer v. Murphy Oil USA, Inc. was a complaint 
filed by Mississippi residents, who claimed that the GHG emissions of the defendant energy, 
fossil fuel-burning, and chemical companies had worsened the impacts of Hurricane Katrina.  
Plaintiffs claimed that these businesses’ emissions constitute a nuisance that should be addressed 
by the courts.  On August 30, 2007, Judge Louis Guirola, Jr. of the U.S. District Court for the 
Southern District of Mississippi granted defendants’ motion to dismiss, finding that plaintiffs’ 
nuisance claims raised a non-justiciable political question and that plaintiffs did not adequately 
allege the “causation” element required for standing.302  Plaintiffs then filed an appeal to the U.S. 
Court of Appeals for the Fifth Circuit.  The appellate court reversed that decision in 2009, 
holding that plaintiffs had standing, under both state and federal law, to bring their nuisance, 
trespass, and negligence claims.303  The court further held that the case did not raise a non-
justiciable political question.  Defendants requested a rehearing en banc, i.e., by all the judges 
sitting on the Fifth Circuit Court of Appeals.  This request for a rehearing transformed the case 
from a climate change nuisance case to one involving arcane procedural rules. 

The rehearing en banc was granted, which resulted in the decision by the previous three-
judge Fifth Circuit panel being vacated.304  Following this action by the full court, one of the 
nine deciding judges recused herself, leaving only eight judges sitting en banc, which is less than 
the quorum authorized to transact judicial business in the Fifth Circuit.  On May 28, 2010, a 
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majority of the remaining judges decided that, because there was no quorum, there could be no 
opinion or judgment from the Fifth Circuit in the case and directed a dismissal of the appeal.  
The previous decision of the Fifth Circuit having been vacated, there was no longer any decision 
on record reversing the district court’s decision.305   

In late August 2010, the Comer plaintiffs filed with the U.S. Supreme Court a petition for 
a writ of mandamus, seeking to have the Supreme Court require the Fifth Circuit to address the 
merits of their lawsuit, rather than dismiss it for lack of a quorum.306  The case no longer 
involved any of the issues other than whether the Fifth Circuit’s procedural approach regarding a 
quorum was correct.  On January 11, 2011, the Supreme Court denied the petition for writ of 
mandamus, without issuing an opinion.  This action concluded the first Comer litigation.307   

Attempting to avoid dismissal on standing grounds again, plaintiffs filed a new lawsuit on 
May 27, 2011, and added new defendants.308  On December 9, 2011, plaintiffs filed their brief 
opposing defendants’ motion to dismiss.  Plaintiffs argued that (1) their case is not barred by 
statute of limitations because, based on Mississippi law, they were entitled to refile their case 
within one year of the Fifth Circuit’s dismissal; (2) they have standing based on the U.S. 
Supreme Court’s decision in Massachusetts; and (3) the Supreme Court’s 2011 decision in AEP, 
dismissing plaintiffs’ global warming tort claims seeking injunctive relief, did not preclude their 
claims for monetary damages. 

On March 20, 2012, federal district court Judge Guirola ordered dismissal of the second 
lawsuit.309  The court first held that this second lawsuit must be dismissed on res judicata and 
collateral estoppel grounds.  In addition, out of an abundance of caution, the court ruled those 
plaintiffs did not have standing to bring their claims because they could not show that their 
storm-related property damage was fairly traceable to the defendants’ particular emissions.  The 
court also held that the case presented a non-justiciable political question because there are “no 
judicially discoverable and manageable standards for resolving the issues presented” and the 
court would be substituting its judgment for that “entrusted to the EPA by Congress.”310  
Echoing the Supreme Court’s decision in AEP, the Comer district court also ruled that plaintiffs’ 
claims were preempted by the CAA.311  The court also found that plaintiffs’ claims were barred 
by the statute of limitations312 and that plaintiffs had not stated a claim for relief under tort law 
because they had not alleged proximate cause.313  The court refused, however, to award 
defendants’ claim for sanctions against plaintiffs.   

The Comer plaintiffs filed an appeal to the U.S. Court of Appeal for the Fifth Circuit.  
This time, the appeals court would not only have to address the lower court’s justiciability 
                                                           
305 607 F.3d 1049 (5th Cir. 2010) (en banc). 
306 In re Comer, No. 10-294 (docketed 8/30/10). 
307 For a more extensive discussion of the Comer Fifth Circuit decision prior to the U.S. Supreme Court’s denial of 

the writ, see Sigel, G., “U.S. Court of Appeals Fifth Circuit Dismisses Climate Change Appeal in Comer v. 
Murphy Oil, For Lack of Quorum,” LexisNexis 2010 Emerging Issues 5095 (May 2010). 

308 Comer v. Murphy Oil USA, Inc., No. 1:11 cv 220 LG RHW (filed S.D. Miss. 5/27/11).   
309 839 F. Supp. 2d 849 (S.D. Miss. 2012). 
310 Id., at 865.   
311 Id. 
312 Id., at 867.   
313 Id., at 868.   



64 
 

decisions but also its decisions on the state statute of limitations and proximate cause.  The Fifth 
Circuit had not issued its decision by the close of the President’s first term.314   

3. Native Village of Kivalina v. ExxonMobil Corp. 

The legal barriers to pursuing global warming policy change through tort litigation also 
were demonstrated in Native Village of Kivalina v. ExxonMobil Corp.315  On September 30, 
2009, Judge Saundra Brown Armstrong of the U.S. District Court for the Northern District of 
California dismissed a common law nuisance suit brought by an Alaskan village against twenty-
four oil, energy and utility companies, holding that the case presented a non-justiciable political 
question and that the village lacked standing because it failed to show that its alleged injuries 
were “fairly traceable” to defendants’ actions.  In Kivalina, a native Alaskan village claimed that 
the defendant companies created a nuisance by emitting “excess” GHGs which contributed to 
global warming, leading to the melting of sea ice abutting the village, the subsequent erosion of 
its coast, and the resulting necessity to relocate the village at a cost of millions of dollars.  Judge 
Armstrong held that the case presented a non-justiciable political question under Baker v. Carr, 
369 U.S. 186 (1962), because the court lacked “judicially discoverable and manageable 
standards” to determine if defendants’ contribution to global warming constitutes a nuisance.316  
The court further held that the village failed to show that their injuries were fairly traceable to 
defendants’ actions because the connection between defendants’ actions and the village’s injuries 
was very attenuated, and defendants’ alleged “contribution” to global warming is “entirely 
irrelevant” to the standing analysis.317  Judge Armstrong specifically repudiated the Second 
Circuit’s analysis of the political question and standing doctrines stated in AEP, noting that the 
Second Circuit and the village did not offer “any guidance as to precisely what judicially 
discoverable and manageable standards are to be employed in resolving the claims at issue,” and 
that their standing analysis was based on “circular” reasoning.318   

On September 21, 2012, the village lost its appeal of the trial court’s dismissal of the 
lawsuit.319  The U.S. Court of Appeals for the Ninth Circuit held that, based on AEP, the CAA 
displaced federal common law claims of public nuisance, whether seeking damages, as in 
Kivalina, or solely injunctive relief, as in AEP.320  On October 4, 2012, plaintiffs filed a petition 
for rehearing en banc before the Ninth Circuit.  Petitioners urged the Ninth Circuit to reconsider 
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its decision.  In its petition for rehearing, Kivalina relied on the Supreme Court’s decision in 
Exxon Shipping Co. v. Baker, 554 U.S. 471 (2008), which, it argued, holds that federal statutory 
schemes only displace federal common law claims for injunctive relief, not for damages.321  On 
November 27, 2012, the Court of Appeals unanimously voted to deny the petition for 
rehearing.322  Unless plaintiffs seek review by the U.S. Supreme Court and that request is 
granted, which would be unlikely, the Kivalina nuisance case will have concluded.  Thus, by the 
end of the President’s first term, what at first seemed like a promising path for requiring GHG 
emission controls through nuisance actions came close to a dead end.323   

B. Administrative Law Litigation. 

In addition to bringing tort litigation against private parties, private citizens were 
attempting to push the federal government to take more aggressive climate change positions by 
bringing claims against federal agencies.  However, unless claims could be tied to procedural 
rights to appeal agency actions, plaintiffs were found not to have standing to demand that the 
agency address climate change.  On April 17, 2009, the U.S. Court of Appeals for the D.C. 
Circuit ruled that Massachusetts does not generally grant citizens standing to sue federal 
agencies based on climate concerns.  Center for Biological Diversity (“CBD”) v. U.S. 
Department of the Interior.324  While the court ruled that CBD did have procedural standing to 
bring climate change claims under the Outer Continental Shelf Lands Act and NEPA, CBD did 
not have standing with regard to its members’ substantive climate change claims.  The court 
explained that Massachusetts does not grant CBD standing on the substantive climate change 
issue because the Supreme Court expressly limited its finding of standing to the special status of 
Massachusetts as a state.  The court reasoned that, because CBD members could not show that 
they were particularly harmed by climate change or that the government directly caused their 
harm, they did not meet standing requirements for their substantive climate change claims.325   
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Two U.S. district courts reached the same standing conclusion when evaluating citizens’ 
challenges to federal action based on alleged climate change injuries.  The U.S. District Court for 
the Eastern District of Virginia, on July 29, 2011, dismissed a lawsuit brought by Sierra Club and 
other groups (collectively, “Sierra Club”) challenging Department of Defense (“DOD”) 
procurement policy permitting the purchase of fuel developed from Canadian oil sands.  Sierra 
Club v. U.S. Defense Energy Support Center.326  Sierra Club’s lawsuit was based on § 526 of the 
2007 Energy Independence and Security Act, which forbids federal agencies from purchasing 
synthetic and alternative fuels “unless the contract specifies the lifecycle greenhouse gas 
emissions [from that fuel is] less than or equal to such emissions from . . . conventional fuel.”327  
In August 2009, DOD issued guidance allowing procurement of fuel from Canadian oil sands 
finding that its petroleum purchases were not covered by § 526. 

Sierra Club alleged that:  (a) DOD’s procurement of fuel derived from Canadian oil sands 
violates § 526; (b) DOD’s issuance of its guidance without notice and comment rulemaking 
violated the Administrative Procedure Act (“APA”); and (c) DOD violated NEPA because DOD 
issued its guidance and purchase contracts without first conducting an environmental impact 
assessment.  Sierra Club asserted two types of injuries.  First, it alleged that DOD’s actions 
caused an increased risk of harm to its members’ health, recreational, economic and aesthetic 
interests due to the increased GHG emissions and global warming effects of DOD’s conduct.  
Second, Sierra Club alleged that if DOD complied with APA procedures, it may change its 
decision, to Sierra Club’s benefit. 

Judge Claude Hilton dismissed the suit without reaching the merits of Sierra Club’s 
claims.  Instead, the court found that the environmental groups did not meet the constitutional 
requirements for standing in federal courts.  The court first found that in order for Sierra Club to 
sue, the Club members, as individuals, must show (a) an injury-in-fact (b) caused by DOD’s 
alleged conduct (c) that can be redressed by winning the lawsuit.  The court held that Sierra Club 
failed to demonstrate that it met any of these three criteria.  With respect to injury-in-fact, the 
court found that although it alleged injury from global warming generally, Sierra Club had not 
alleged that members will suffer injuries directly from DOD’s purchasing contracts.  In addition, 
even if DOD violated APA’s procedures, Sierra Club could not show a “concrete and 
particularized injury” to their members as a result.328   

The court also found that Sierra Club failed to plead a causal connection between their 
members’ injuries and DOD’s fuel contracts.  The court held that plaintiffs failed to show that 
climate change injuries are “fairly traceable” to DOD’s actions and that the injuries are not the 
result of the actions of those who are not parties to the lawsuit.329  The court explained that 
because of the nature and history of accumulation of GHG emissions, reduction of GHG 
emissions from one source would not necessarily have any effect on GHG levels or global 
warming.  The court found that plaintiffs could have only an “attenuated and speculative causal 
chain” to demonstrate a cause-and-effect relationship between DOD’s actions and their 
injuries.330  Moreover, plaintiffs cannot show that their injuries were not caused by third parties, 
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especially because they cannot show that, even if DOD did not purchase fuel from Canadian oil 
sands, others would not do so or that decreased emissions by avoiding DOD contracts would not 
be offset by GHG emissions elsewhere. 

The court also noted that plaintiffs failed to show the redressability element of standing.  
For much the same reason that it found no causation, the court found that it would not be able to 
fashion a remedy that would reduce the climate change risks that were the bases for plaintiffs’ 
claimed injury.  Finally, the court found that Sierra Club failed to satisfy “prudential standing 
requirements.”331  The court found that by dismissing the case, it can “avoid the adjudication of 
‘abstract questions of wide public significance...pervasively shared and most appropriately 
addressed in the representative branches.’”332  The court held that Sierra Club’s claims are 
“exactly the type of claim” that the prudential standing doctrine cautions against the court 
hearing.333   

In a similar administrative law claim, the United States District Court for the District of 
New Mexico found against plaintiffs’ petition challenging U.S. Bureau of Land Management 
(“BLM”) leasing decisions as they affect climate change.  Amigos Bravos v. U.S. Bureau of Land 
Management.334  In April and July 2008, BLM approved quarterly oil and gas lease sales for 92 
parcels located in New Mexico.  Several environmental groups, including Amigos Bravos, the 
Natural Resources Defense Council, and the Southwest Environmental Center (collectively, 
“Amigos Bravos”) protested the BLM sales. 

On January 14, 2009, Amigos Bravos filed a complaint alleging that the lease sales were 
contrary to the APA, NEPA, the Federal Land Policy and Management Act, and the Mineral 
Leasing Act.  The crux of plaintiffs’ claims was that BLM failed to consider GHG emissions, 
global warming, and climate change impacts in its actions authorizing the oil and gas leases.  In 
response to plaintiffs’ opening brief on the merits of its claim for injunctive and declaratory 
relief, in which plaintiffs addressed their bases for standing, defendants argued that the groups 
had no standing. 

The court, Judge Robert Brack presiding, applied the same three-pronged test for 
standing used in Sierra Club:  (a) injury-in-fact; (b) causation; and (c) redressability, as applied 
to the groups’ individual members.  Like in Sierra Club, Amigos Bravos asserted that because 
their claims involve assertions of procedural violations, their standing requirements are relaxed.  
The New Mexico court found that, while the redressability element can be relaxed, the Supreme 
Court has held that the injury-in-fact requirement cannot be.335  Relying on precedent from the 
U.S. Court of Appeals for the Tenth Circuit, the district court found that plaintiffs must show that 
the federal agency’s action both increased the risk of environmental harm and that plaintiffs have 
either a geographic nexus to or actually use the sites affected by the agency action, i.e., the 92 
parcels.   
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The court first held that plaintiffs showed only a hypothetical, conjectural injury because 
they presented no scientific evidence or recorded observations of an actual or imminent threat 
from climate change.  The court dismissed plaintiffs’ declarations of their personal observations 
of climate change as “pure conjecture.”336  The court recognized that there “may be a generally 
accepted scientific consensus with regard to global climate change,” as recognized by the 
Supreme Court in Massachusetts.  However, the district court distinguished global climate 
change from its effect on specific geographic areas, such as the New Mexican environment.337   

In addition, the court found that plaintiffs had not shown a concrete interest, because they 
did not show any use or interest in the specific leased sites.  In rejecting plaintiffs’ proof of 
injury-in-fact, the court noted the difficulty of accepting climate change as an injury.  “With 
climate change, the Court must enforce some limits on what constitutes an injury-in-fact; 
otherwise, it would be overwhelmed by a flood of lawsuits asserting generalized grievances 
against polluters large and small.”338  The court stated that these grievances were best left to the 
political process, not judicial review.  Moreover, plaintiffs’ allegations that the leases would 
cause other environmental damage, such as noise, odor, and other pollution, cannot be used to 
prove the climate change harms alleged, even though those other damages constitute “more 
concrete and particularized injuries.”339   

After finding no injury-in-fact, Judge Brack continued his analysis and found that 
plaintiffs also did not show causation.  Based on Massachusetts, the court found that plaintiffs 
needed to show that the emissions from the leases’ operation “meaningfully contributed” to 
climate change.340  Here, even if the oil and gas wells at issue were fully developed, the resulting 
GHG emissions would account for only 0.0009% of global emissions.  Given plaintiffs’ alleged 
injuries of significant climate impact, the court found it “stretches credibility to believe” that the 
relatively small amount of GHG emissions were fairly traceable to plaintiffs’ alleged injuries.341   

Finally, the court found that, because plaintiffs were claiming a procedural injury, a 
relaxed standard of redressability applied.  In contrast with Sierra Club, the court found that 
plaintiffs showed that if the court were to set aside BLM’s decision on the leases, BLM would 
have to reevaluate them, thereby redressing plaintiffs’ claims.  However, the court concluded that 
meeting one of the three prongs of the standing test was insufficient; thus, the court dismissed all 
of plaintiffs’ climate change-related claims.342   

The Amigos Bravos court also addressed at greater length the distinction between 
environmental groups’ standing and that of a state.  The court found that the states in 
Massachusetts were acting in their unique parens patriae status and had shown, through expert 
testimony, concrete injury to the states’ coastline, as well as causation.  The New Mexico court 
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distinguished from that state testimony, plaintiffs’ non-expert observations of individual climate 
change injuries.343   

C. Public Trust Litigation. 

On May 4, 2011, environmental groups, including Kids vs. Global Warming, Wildearth 
Guardians, and Our Children’s Trust, launched a nationwide campaign of litigation against the 
federal government and many states on behalf of the nation’s youth.  The young people allege 
that their interests in the atmosphere is being inadequately protected by governments that have 
the fiduciary duty to protect their interests.  Under the public trust doctrine, a government holds 
shared natural resources, such as navigable waters, in public trust for the use and enjoyment of 
its people, which means that the government cannot transfer ownership of such resources from 
the people to private parties and must not allow the resources to be damaged.  Self-named as 
Atmospheric Trust Litigation, the groups contend that the atmosphere is held in public trust and 
that state and federal governments therefore have a duty to present and future generations, as 
represented by the child plaintiffs, to protect the atmosphere from GHG emissions.   

The public trust lawsuit against federal agencies, Alec L. v. Jackson, was filed in federal 
court in California and sought both a declaration that the federal government holds the 
atmosphere in public trust and an injunction ordering the federal government to “take all 
necessary actions” to cut GHG emissions by six percent per year beginning in 2013.344  Plaintiffs 
also asked that the United States be ordered to prepare an annual GHG inventory, an annual 
carbon budget, and a climate recovery plan, and submit those documents for court approval.  On 
December 6, 2011, the U.S. District Court for the Northern District of California granted 
defendants’ request that the case, which named the EPA Administrator and other government 
agency heads as defendants, be transferred to the federal court in Washington, D.C., both 
because government personnel were named as parties and because the lawsuit challenged 
national policy.  Prior to the transfer to D.C., on October 31, 2011, the Department of Justice 
moved to dismiss the case as a “novel interpretation and radical extension of the ‘public trust 
doctrine.’”345   

On April 2, 2012, the assigned federal trial judge allowed business groups, including the 
National Association of Manufacturers, to intervene in support of defendants.  The intervening 
defendants then filed a motion to dismiss, mirroring the motion filed by the named federal 
defendants.  On May 11, 2012, Judge Robert Wilkins heard oral argument on the motion to 
dismiss.  Defendants argued against federal jurisdiction and explained the problem inherent in 
having the court prescribe a remedy for climate change.  Plaintiffs argued that their public trust 
claim was fundamentally different from the claims in AEP, including because they require the 
government, not private parties, to protect natural resources entrusted to the government on the 
public’s behalf. 

On May 31, 2012, Judge Wilkins granted the motions to dismiss.  The court found that 
plaintiffs’ case was a “significant departure from the [public trust] doctrine” as it has been 
traditionally applied, because no prior case tried to “[expand] the doctrine to protect the 
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atmosphere or to impose duties on the federal government.”346  The court held that it did not 
have federal jurisdiction because the public trust doctrine was a matter of state law and did not 
raise a federal question to be decided by the court.347  Moreover, Judge Wilkins held that, even if 
the doctrine were a creature of federal common law, following the decision in AEP, plaintiffs’ 
claim was displaced by the CAA.348  Plaintiffs filed a motion to reconsider the court’s decision.  
As of the close of 2012, the court had not ruled on the motion for reconsideration. 

The public trust lawsuits against the states seek similar relief on behalf of young state 
residents and demand that the states impose unspecified limits on GHG emissions.  In the 
California state case, Blades v. State of California,349 industry groups moved to intervene on the 
side of the defendant state, and California moved to dismiss the lawsuit for failure to state a 
claim.  Similar dismissal motions have been filed, including by Minnesota, Alaska, Colorado, 
Montana, and New Mexico, with respect to lawsuits filed in each of those states.  In New 
Mexico, on July 14, 2012, the court denied the motion to dismiss the public trust lawsuit against 
state agencies.350  Then, in Texas, the court ruled that the states’ public trust responsibilities 
include the atmosphere, and not just conventional natural resources, such as water.351  The Texas 
court granted, however, defendants’ motion to dismiss plaintiffs’ attack on the Texas DEQ’s 
decision not to proceed with rulemaking limiting GHG emissions.352  In Washington, after the 
trial court dismissed their case against the Governor and others, plaintiffs moved for a direct 
appeal to the Washington Supreme Court and, by year end, the case had not been decided.353   

Thus, as of the close of the President’s first term, public trust cases were still pending in 
several states.  For those trying to push climate change action through court action, these public 
trust cases managed to secure some initial victories – or at least avoided summary dismissal.  
Still, they did not succeed in causing any change to the national agenda or its speed of 
implementation.  Clearly, the principal control of that agenda remained in the Executive Branch. 

VII. INTERNATIONAL EFFORTS LEAD TO FEW NEW U.S. COMMITMENTS 

A. United Nations Framework Convention on Climate Change.  

International activity to address climate change centered around the annual meetings 
occurring under the United Nations Framework Convention on Climate Change (“UNFCCC”).  
The UNFCCC is the parent treaty of the 1997 Kyoto Protocol.  The UNFCCC has been ratified 
by 194 parties and the Kyoto Protocol has been ratified by 191 of the UNFCCC parties.  Under 
the Kyoto Protocol, 37 countries, consisting of highly industrialized countries and countries 
undergoing the process of transition to a market economy, have legally binding emission 
limitation and reduction commitments.  The ultimate goal of the UNFCCC and the Kyoto 
                                                           
346 Alec L. v. Jackson, 863 F. Supp. 2d 11, 13 (D.D.C. 2012). 
347 Id., at 15.   
348 Id., at 15-17.   
349 No. CGC 11 510725, Superior Ct. CA.   
350 Sanders-Reed v. Martinez, No. D-101-cv-2011-1514 (order N. M. Dist. Ct. 7/14/12). The court dismissed claims 

that the New Mexico legislature illegally failed to act to protect the atmosphere.   
351 Bonsair-Lain v. Texas Commission on Environmental Quality, No. D-1-GN-11-002194 (201st Dist. Ct. Travis 

County, TX 8/2/12). 
352 Id. 
353 Svitak v. Washington, No. 87198-1 (Wash. Sup. Ct.). 
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Protocol is to stabilize GHG concentrations in the atmosphere at a level that will prevent 
dangerous human interference with the climate system.  Ratification of the Kyoto Protocol took 
eight years.  The U.S. Senate never ratified the Protocol on behalf of the U.S.   

During the President’s first term, one of the UNFCCC’s most important objectives was to 
develop a meaningful global agreement to replace the Kyoto Protocol, which was to expire on 
December 31, 2012.  Under U.N. rules, a new agreement cannot go into effect until 90 days after 
ratification, meaning that a new agreement would have had to be ratified by October 4, 2012, to 
go into effect by January 1, 2013, the day after the Protocol expired.  By December 31, 2012, the 
Protocol had expired, but several countries, led by the European Union (“EU”), agreed to extend 
the Protocol’s GHG emission limits, albeit with more modest targets. 

Between 2009 and 2012, the UNFCCC held four annual international meetings in 
December, in Copenhagen, Cancún, Durban, and Doha.  The final meeting marked the end of the 
Kyoto Protocol and the beginning of plans for a potential replacement agreement by 2015.  
Hopes were high in 2009 that the Obama Administration’s participation in UNFCCC meetings 
would markedly increase the global enthusiasm for a strong international response to climate 
change. By the time of the final meeting in 2012, the U.S. participation was much more muted, 
and the principal expectation from the U.S. was its financial commitment to developing 
countries’ mitigation and adaptation efforts.  Given Congress’ inability to enact legislation 
controlling GHG emissions within the U.S., and given the same international complications that 
led to the U.S. Senate’s rejection of the Kyoto Protocol, by the end of the President’s first term, it 
was unrealistic to expect that the U.S. would play a driving role in the continuation of the 
Protocol or in other global efforts to control GHG emissions. The four UNFCCC meetings show 
that shift in expectations and actions.  

1. COP 15,  Copenhagen 

When President Obama took office, attention was focused on the upcoming fifteenth 
Conference of the Parties to the UNFCCC, (“COP 15”), to be held in Copenhagen December 7-
18, 2009.  At that time, many governments and non-governmental organizations looked to 
COP 15 as the opportunity to develop a legally binding international agreement to follow the 
2012 expiration of the Kyoto Protocol, with hopes high that the new U.S. President’s agenda 
ushered in a new future for worldwide climate change policy cooperation.  However, by the end 
of that contentious meeting, geo-political realities demonstrated that a new era of cooperative  
GHG emission control was not to be achieved in the near future.   

The structure of the Kyoto Protocol reflected the divisions that would undermine efforts 
to create the basis for a substitute agreement in Copenhagen.  Under the Kyoto Protocol, 
developed nations (listed in Appendix I) would agree to cut GHG emissions and to provide 
assistance to developing countries for undertaking climate change mitigation and adaptation 
efforts.  While the Obama administration had only 10 months before COP 15 to develop and 
implement its own policy regarding an international approach to climate change, the 
Administration was keenly aware that the U.S. Senate had not ratified the Kyoto Protocol, in 
large part because significant GHG emitters such as China and India were not required to 
undertake emission reductions or to help poor developing countries.  Without significant 
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commitments to address GHG emissions by developing countries with major economies, there 
would be no hope for Senate ratification of any new UNFCCC agreement.   

In January 2009, the EU released a policy paper detailing its negotiating positions for 
COP 15.  The EU sought to have all developed countries participate in an integrated cap-and-
trade program by 2015 and in funding for developing countries’ adaptation efforts.  This 
approach largely mirrored the EU regulatory structure then in place, which included a multi-
sector cap-and-trade program.  The EU also called on developing countries to reduce the carbon 
intensity of their growth.  Other issues, including verification of reduction efforts and 
deforestation, also were addressed. 

Major diplomatic initiatives on climate change were announced in the weeks before 
COP 15’s start.  In November 2009, China, Japan, and South Korea all promised GHG emission 
cuts in their respective countries.  Japanese Prime Minister Yukio Hatoyama announced that 
Japan would set a goal of decreasing GHG emissions to 20% below 1990 levels by 2050.  Then, 
South Korean President Lee Myung-bak stated that South Korea would voluntarily reduce 
emissions 4% below 2005 levels by 2020, cutting GHG emissions 30% as compared to business-
as-usual scenarios. On November 26, 2009, Vice Chairman Xie Zhenhua of China’s National 
Development and Reform Commission announced that China would cut its “carbon intensity” – 
its GHG emissions per unit of GDP – 40% to 45% below 2005 levels by 2020.  However, Mr. 
Xie stated that China’s pledge would not be subject to international verification, rather it would 
be ensured through domestic processes.   

On November 17, 2009, the White House released six “fact sheets” detailing energy 
policy topics on which China and the U.S. agreed to cooperate following President Obama’s 
November 2009 visit to China.  The U.S. and China agreed to initiate joint research on clean 
energy technologies and energy efficiency, develop joint standards for electric vehicles, and 
work together on other energy-related initiatives.354  Similarly, on November 24, 2009, the White 
House released another “fact sheet” describing a “Green Partnership” between the U.S. and 
India.355  As part of the Green Partnership, the two countries will cooperate to develop clean 
energy technologies, reduce GHG emissions from land use and forests, support climate science, 
and mobilize public and private resources to invest in clean energy projects in India.  The 
countries also agreed that the EPA will assist India in establishing an effective national 
environmental protection agency.   

On November 25, 2009, the President announced that at COP 15, the U.S. would offer to 
cut GHG emissions to 17% below 2005 levels by 2020.  According to a White House 
announcement, the President chose that offer because it was “in line with final U.S. energy and 
climate legislation,” on which he was “working closely with Congress.”356  The President also 
promised to attend the conference.   

                                                           
354 More information on the U.S.-China agreements, including several of the fact sheets, is available at 

http://www.whitehouse.gov/the-press-office/us-china-clean-energy-announcements. 
355 The fact sheet on the U.S.-India agreement is available at 

http://www.whitehouse.gov/sites/default/files/Green_Partnership_Fact_Sheet.pdf. 
356 http://www.whitehouse.gov/the-press-office/president-attend-copenhagen-climate-talks. 
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Despite the dramatic build-up to the meeting, COP 15 did not result in a legally binding 
agreement or even a consensus document.  Indeed, many characterized COP 15 as a failure, not 
only because no binding or consensus agreement was reached, but because the discord and 
division between countries, including among developing countries, were so strident and hostile.  
More than 100 heads of state attended the conference, which quickly focused on the divisions 
between developed countries, large emitter developing countries, and resource-poor developing 
countries.  In an attempt to prompt an agreement between developed and developing countries, 
Secretary Clinton announced U.S. participation in a $100 billion a year global fund to assist 
developing nations who undertake mitigation efforts.  Thereafter, China agreed to some form of 
international evaluation of its GHG emission reduction and mitigation efforts.  With the discord 
increasing as the conference continued, many thought that no agreement would be reached at all.  
In the conference’s final days, President Obama arrived to broker an agreement with the leaders 
of China, India, Brazil, and South Africa, that led to the Copenhagen Accord.  However, because 
the Accord was reached by majority vote, and not by consensus, as had conference agreements in 
the past, the conference could only “take note” of the agreement.357   

The Copenhagen Accord’s key provisions included:   

Temperature Goal:  An agreement that the increase in global temperature should be 
kept below 2 degrees Celsius, and limiting the rise to 1.5 degrees would be considered 
through an assessment of the Accord’s implementation by 2015.358   

Targets:  By January 31, 2010, developed countries are to submit 2020 emission targets 
and developing countries are to begin submitting their mitigation actions.359   

Verification:  Developed countries’ emission targets and financial support for 
developing countries’ mitigation efforts are to be recorded in a registry to be promulgated 
according to “rigorous, robust and transparent” guidelines.360  Developing countries’ 
mitigation actions will be subject to “domestic measurement, reporting and verification,” 
but reported to the international community through “national communications” every 
two years, under guidelines that “ensure that national sovereignty is respected.”361   

Funding:  Development of a Green Climate Fund and support for other mechanisms to 
deliver funding by developed countries to assist developing countries’ mitigation, 
adaptation, technology development and other efforts.  In the near term, the developed 
countries commit to providing approximately $30 billion in new funding for 2010-2012.  
Developed countries also agree to a goal of mobilizing $100 billion annually by 2020, to 
address the needs of developing countries “[i]n the context of meaningful mitigation 
actions and transparency on implementation.”362   

                                                           
357 The full Copenhagen Accord can be found at: 

http://unfccc.int/files/meetings/cop_15/application/pdf/cop15_cph_auv.pdf. 
358 Id., at COP 15 Copenhagen Accord ¶¶ 1, 2, 12. 
359 Id., at ¶¶ 4, 5. 
360 Id., at ¶ 4, 
361 Id., at ¶ 5. 
362 Id., at ¶ 8. 
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On January 28, 2010, the Obama administration notified UNFCCC Director Yvo de Boer 
that the U.S. would commit to cutting GHG emissions approximately 17% below 2005 levels by 
2020, “recognizing that the final target will be reported to the Secretariat in light of enacted 
legislation.”363  In the letter, Director de Boer was informed of the U.S. “desire to be associated 
with the Copenhagen Accord,” but notes that the U.S. target “is provided on the assumption” that 
developed countries and “the more advanced” developing countries have also associated with the 
Copenhagen Accord and have “submitted mitigation actions for compilation in accordance with 
paragraph 4 or paragraph 5 of the Accord…” by January 31, 2010. 

Also on January 28, 2010, the EU notified the UNFCCC of its desire to be associated with 
the Copenhagen Accord and of its associated GHG reduction target: 20% below 1990 levels by 
2020, with an offer to increase that target to 30% below 1990 levels if other “major emitters” agree 
to “take on their fair share of a global reduction effort,” according to a press release from the 
EU.364  The press release accompanying the EU’s communication emphasized the EU’s position 
that “developed countries as a group should reduce their emissions by 25-40% below 1990 levels 
by 2020 and developing countries should achieve a substantial deviation below the currently 
predicted emissions growth rate, in the order of 15-30% by 2020,” in order to keep global average 
temperature less than 2oC above pre-industrial averages. 

By March 2010, UNFCCC announced that it had received declarations of support for the 
Copenhagen Accord from 100 countries, and that 55 countries – including nations in the DU, the 
U.S., China, India and Japan – had submitted voluntary GHG reduction targets, either pursuant to 
that Accord or to the UNFCCC agreement itself.  Among the countries promising GHG cuts were 
the “BASIC” nations (Brazil, South Africa, India and China), all of which agreed to formalize 
pledges made prior to COP 15.365  Specifically, Brazil agreed to cut GHG emissions 36-39% below 
business as usual (“BAU”) scenarios by 2020; South Africa promised to cut emissions 34% below 
BAU by 2020; India pledged to reduce the “emissions intensity” of its economy by 20-25% by 
2020; China agreed to reduce its carbon intensity by 40-45% by 2020.  These pledges were made 
contingent on Article 4, paragraph 7 of the UNFCCC treaty, which states that developing 
countries’ compliance with their commitments “will depend on… effective implementation by 
developed country Parties of their commitments under the Convention related to financial 
resources and transfer of technology….”366   

On June 23, 2010, Environment Canada, the Canadian government agency responsible for 
environmental policies and programs, announced that it would move forward with regulations on 
coal-fired electricity generation as part of Canada’s Copenhagen Accord commitment to reduce 
overall emissions by seventeen percent from 2005 levels by 2020.  The regulations would promote 
the eventual phase-out of coal-fired electricity by imposing stringent performance standards on 
coal-fired electricity generating units beginning July 1, 2015.  Thirteen percent of Canada’s total 
GHG emissions come from these units.   

                                                           
363 http://unfccc.int/files/meetings/cop_15/copenhagen_accord/application/pdf/unitedstatescphaccord_app.1.pdf. 
364 http://unfccc.int/files/meetings/cop_15/copenhagen_accord/application/pdf/europeanunioncphaccord_app1.pdf. 
365 http://unfccc.int/home/items/5265.php. 
366 http://unfccc.int/resource/docs/convkp/conveng.pdf. 
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2. COP 16, Cancun 

Recognizing that the Kyoto Protocol would not likely be replaced by an international 
agreement of similar scope or requirements, on July 20, 2010, the UNFCCC released options for a 
contingency plan to avoid a gap in the GHG emission controls achieved thus far.  The Ad-hoc 
Working Group on the Kyoto Protocol (“AWG-KP”), one of the two main negotiating tracks of the 
UNFCCC, produced the outline of contingency options in a paper titled, “Legal considerations 
relating to a possible gap between the first and subsequent commitment periods.”367  In the 14-page 
paper, the AWG-KP proposed short-term modifications to the Kyoto Protocol, including reducing 
the number of countries required to approve new targets, extending the emission caps that currently 
govern for additional years, and reducing GHG emissions for wealthier industrialized states only. 

The disagreement between developed nations and the more industrialized developing 
countries was highlighted by reports released by the International Energy Agency (“IEA”) before 
the Cancun meeting.  On July 20, 2010, the IEA announced that China surpassed the U.S. as the 
world’s largest consumer of energy.  The U.S. had been the world’s largest consumer for more 
than a century.  China’s energy demand has doubled since 2000 and, if not for large investments in 
energy efficiency and renewable energy, would have had even higher demand, according to the 
IEA.  China’s per capita demand is still one-third of the average for members of more developed 
countries.  China also is the largest emitter of GHGs and relies extensively on coal as a fuel source.   

On October 6, 2010, the IEA released a report called “CO2 Emissions from Fuel 
Combustion Highlights,” finding that CO2 emissions increased by 1.5% worldwide between 2007 
and 2008.368  The report said that CO2 emissions decreased more than 2% from Annex I countries.  
At the same time, the report said that CO2 emissions increased nearly 6% from “non- Annex I” 
countries.  While this included only data for energy-related emissions, a full-scale study would 
address CO2 emissions from non-energy related sources and glass flarings.  The full study was 
released in November, just prior to the Cancun meeting.   

International representatives spent the second half of 2010 working towards the UNFCCC 
meeting in Cancún.  Negotiating countries met in June, August and October.  During these 
preparatory meetings, countries tried to develop an outline of agreements that likely could be 
reached, in order to avoid the bitter public debate that marked the Copenhagen meeting.  In 
addition, the participating countries went into the Cancún meetings with more realistic 
expectations of what could be accomplished.   

Approximately 12,000 people, from more than 194 countries, attended the UNFCCC’s 12-
day meeting in Cancún, Mexico, beginning on November 29, 2010.  While participants did not 
expect to reach agreement on a framework for replacing the Kyoto Protocol, many delegates 
wanted to at least agree to other measures, such as increased funding for economically distressed 
nations, protection of rainforests and other resources, technology research, and information 
sharing.  

The UNFCCC meeting ended on December 10 with a package called the Cancun 
Agreements.  These agreements included: 
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• Industrialized countries were to develop low-carbon development plans and to 
assess how best to meet their emission targets, including through market 
mechanisms, and to report their inventories annually. 

• Developing country actions to reduce emissions would be officially recognized.  
A registry would be set up to record developing country mitigation actions and show 
industrialized countries’ financial and technology support. 

• Countries that had agreed to the Kyoto Protocol would work to ensure that there is 
no gap after the Protocol’s commitment period ends, in 2012. 

• $30 billion in financing from industrialized countries to support global warming 
action in developing countries through 2012, and an intention to raise $100 billion by 
2020.   

• A process to design the Green Climate Fund, with a 24-member board with equal 
representation from developed and developing countries. 

• Governments agreed to boost action to curb emissions from deforestation and 
forest degradation in developing countries, by providing technological and financial 
support.  Specifically, delegates adopted a three-phase process to reduce 
deforestation and to allow tropical countries to obtain compensation. 

Most viewed COP 16 as more successful than COP 15 because agreements were reached within 
a less rancorous multilateral process, even though a legally binding emission reduction protocol 
seemed even more unlikely as the Kyoto Protocol’s expiration deadline approached.369 

3. COP 17, Durban 

On December 11, 2011, the  UNFCCC’s 17th Conference of the Parties (“COP 17”), in 
Durban, South Africa, came to a close – two days after its previously scheduled closing date.  The 
Durban meeting was the second largest COP meeting that had been held, with 194 parties 
participating.  The conference resulted in more than 36 decisions.  

The final deliberations led to agreement on “the Durban Platform,” which set a roadmap for 
negotiation, agreement, and start of a legally-binding agreement to succeed the Kyoto Protocol.  
The Durban Platform contained an Ad Hoc Working Group on the Durban Platform for Enhanced 
Action, which was to commence work in 2012 and complete an agreement to replace the Kyoto 
Protocol “as soon as possible” but no later than 2015.  The new agreement would be adopted at 
COP 21 and come into effect in 2020.  Although the U.S. never signed the Kyoto Protocol, the 
U.S., China, India, and Brazil were among those countries approving the Durban Platform.  
Notably, while there was agreement to plan for an agreement, there was no agreement that this 
plan or any interim measures would have legally binding targets. 
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In addition to the Durban Platform, an agreement was reached among some countries to 
extend the Kyoto Protocol with a second commitment period, to start when the current 
compliance period ended at the close of 2012.  This extension agreement was negotiated by the 
EU, Brazil, South Africa and the Least Developed Countries group.  The start and end dates for 
the second compliance period were left unclear when the meeting ended. 

The day after conclusion of COP 17, Canada formally withdrew from participating in the 
Kyoto Protocol. Canada attributed its withdrawal to the failure to provide a comprehensive 
agreement, particularly one that includes the U.S. and China.  However, Canada has confirmed 
its commitment to the Copenhagen Accord (COP 15), which included the U.S. and other 
developed countries, and made a voluntary commitment to take steps to reduce GHG emissions 
by 17 percent from 2005 levels by 2020.  

The remaining Kyoto Protocol signatories did not commit to any additional emission 
decreases, only to make voluntary pledges.  Developed countries (Annex 1) were to submit their 
pledges, called “quantified emission limitation reduction objectives” by May 2012.  China 
agreed to a five-year plan to reduce GHG emissions.  It pledged to cut emissions intensity by 40-
45% by 2020 and to have an emissions trading scheme by 2015.  According to the U.N. 
Intergovernmental Panel on Climate Change’s calculations, however, the levels of emission 
reductions designated for the second commitment period will not cap a global temperature 
increase at the 1.5 to 2 degrees Celsius ceiling necessary to avoid irreversible effects of global 
warming.  

COP 17 also saw an agreement to make operable the Green Climate Fund, first proposed 
in 2009 at COP 15, with financing of $100 billion by 2020.  The parties, however, still did not 
agree as to the source of funding.  A proposal to use levies on international shipping as a source 
of revenue was rejected.  The parties also agreed to start the Adaptation Committee and 
Technology Executive Committee to assist developing countries address and limit the impacts of 
climate change.  Agreement also was reached on procedures for measuring, reporting, and 
verification of GHG emissions in all countries.  Another agreement was that carbon capture and 
storage could be an approved credit under the Clean Development Mechanism (“CDM”), which 
provides the basis for recognizing emissions credits for those operating under the Kyoto Protocol 
and the EU’s European Trading System. 

No agreement was reached on how to address CO2 emissions from international aviation 
and shipping.  The parties also could not agree regarding further revisions to CDM procedures, 
including the appeals process and accreditation for sectoral or programmatic credit 
arrangements.370 

4. COP 18, Doha 

During 2012, preparatory climate change talks occurred in Bonn on May 14-25, and in 
Bangkok from August 30 to September 5, 2012.  These meetings worked on the issues to be 
addressed in Doha, including a second post-2012 Kyoto commitment period, measures to 
develop the new treaty by 2015, and long-term financial commitments by developed countries.   
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The Eighteenth Conference of the Parties (“COP 18”) opened in Doha, Qatar, on 
November 26 and closed on December 7, 2012.  More than 9,000 participants were registered.  
As of COP 18, Canada, Japan, and Russia had withdrawn from the Kyoto Protocol, but had 
pledged to continue domestic efforts to reduce GHG emissions.  The conference led to an 
agreement by those countries remaining in the Kyoto Protocol, as well as others, on a general 
framework of working groups and timetable to begin developing the next international treaty by 
2015. 

With respect to future action to complete a new treaty by 2015, in Doha, the parties 
agreed to start work in 2013, including by holding workshops to discuss how the agreement 
should be structured legally, and substance on the hard topics of international policy – 
mitigation, finance, adaptation, and technology.  In addition to working on the structure and 
mechanisms of the new treaty, the parties agreed that they would work on the science of how to 
avoid a temperature increase including 2 degrees Celsius.  This work on the methods of reducing 
GHG emissions by large-economy emitters is generally referred to enhancing “mitigation 
ambition” or closing the “mitigation ambition gap.” 

In addition to working on a new agreement along the organizing principles of the Durban 
Platform, those countries still committed to the Kyoto Protocol agreed to a second GHG 
emissions limiting commitment period from 2013 through 2020.  The second commitment period 
includes 35 developed countries, including the EU, Norway, Australia, and Switzerland, and 
countries in economic transition.  They agreed to legally binding commitments to restrict GHG 
emissions to 18% below 1990 levels.  Moreover, emission credits accumulated before 2013 can 
only be used on a limited basis to offset emissions in the second period. The extension also 
included extension of the market mechanisms involved in emissions trading that allowed 
developed countries, through the Clean Development Mechanisms, to support climate change 
mitigation projects in developing countries.   

The parties attending COP 18 also agreed to the need for enhanced support for countries 
who suffer “loss and damage associated with the adverse effects of climate change.”371   The 
parties decided that at the next COP, it would establish institutions to address the financial, 
technology, and capacity-building issues involved in addressing the adaptation to the risks of 
climate change.  The decision included a request that developed countries provide the financial 
aid necessary to address these adverse consequences. 

These agreements to continue negotiating towards a new global treaty have been called 
the “Doha Gateway” agreements.372  Whether, in fact, the Durban Platform and the Doha 
Gateway will lead to an effective new treaty will be determined before the close of the 
President’s second term.  The countries agreeing to extend the Kyoto Protocol mechanisms 
account for less than 15% of the world’s GHG emissions. It is recognized that emissions must be 

                                                           
371 UNFCCC, draft decision-/CP18.  See “Approaches to address loss and damage associated with climate change 

impacts in developing countries that are particularly vulnerable to the adverse effects of climate change to 
enhance adaptive capacity.”  http://unfccc.int/files/meetings/doha_nov_2012/decisions/application/pdf/cmp8_ 
lossanddamage.pdf. 

372 For further information on the Doha COP 18 meeting, see 
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reduced by 25% to 40% worldwide to prevent the global temperature rise of 2 degrees Celsius 
targeted in Cancún. 

B. Other International Initiatives. 

1. Climate and Clean Air Coalition on Short-Lived Climate Pollutants 

Although the Obama Administration’s participation in UNFCCC meetings did more to 
lower expectations than to lower GHG emissions, the U.S. State Department participated in 
another climate change related initiative that showed more leadership by the U.S., both at home 
and abroad.  In February 2012, the U.S. and five other countries created the Climate and Clean 
Air Coalition on Short-Lived Climate Pollutants (“CCAC”) targeting the reduction of global 
warming by 0.5 degrees Celsius.  The CCAC is housed under the United Nations Environment 
Program.  It targets efforts to treat short-lived climate pollutants (“SLCPs”), those with 
significant global warming potential, including black carbon, i.e., soot, methane and 
hydrofluorocarbons (“HFCs”).373  The U.S.’s support of these efforts is aligned with its efforts to 
reduce ozone-depleting substances under the CAA.  (See Section II.E, above.) 

At the first meeting of the CCAC in Stockholm in April 2012, five initiatives were 
announced: 

• Reducing black carbon emissions from heavy duty diesel vehicles and engines 
• Mitigating black carbon and other pollutants from brick production 
• Mitigating SLCPs from the municipal solid waste sector  
• Promoting HFC alternative technology and standards 
• Accelerating methane and black carbon reductions from oil and natural gas 

production 

The CCAC also pledged to work on financing SLCP mitigation and promote national 
action places to mitigate SLCPs.  The CCAC includes developed and developing countries, such 
as the EU, Japan, Canada and Australia, and NGOs, and is developing a science advisory panel.  
Measures to phase out HFCs have, in the past, been met with opposition by China, India, and 
Brazil, including because they benefit from the Kyoto Protocol’s CDM provision that pays them 
to destroy HFCs that they produce.  A second meeting of the CCAC is not published on its 
website. 

In addition to the UNFCCC meetings, another high-profile international meeting 
addressing climate change occurred, but with significantly fewer practical effects on individual 
countries’ activities.  On June 13-22, 2012, meetings were held by the United Nations 
Conference on Sustainable Development (“UNCSD”) in Rio de Janeiro, Brazil, including a 
three-day summit dubbed Rio+20.  The summit marked the 20th anniversary since the original 
Earth Summit, also held by UNCSD in Rio. 

Thousands of people attended this conference to address sustainability issues beyond 
climate change, specifically social economic, and environmental issues, with the eradication of 
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poverty taking on prime importance. In contrast with the UNFCCC meeting three years before in 
Copenhagen, key leaders from developed countries were absent from Rio, including President 
Obama, and the leaders of the UK, Germany, and Japan. 

The principal deliverable from Rio+20, was an “Outcome document,” entitled “The 
Future We Want.”  Highly aspirational, the document was subsequently passed as a UN 
Resolution by the General Assembly.374 With respect to climate change-related issues, the 
signatories “urge all parties to fully implement their commitments under the United Nations 
Framework Convention on Climate Change…in accordance with their respective principles and 
provisions, as well as to take effective and concrete actions and measures at all levels and 
enhance international cooperation.”375 The document noted the serious impact of climate change, 
including on the marine environment and on “small island” developing states, and the 
importance of energy efficiency and of coordinated and comprehensive strategies to address 
natural disaster risks caused by climate change.  The document further noted, “with grave 
concern,” the GHG emission mitigation gap that makes it unlikely that the global average 
temperature increase will be held below 2° C above pre-industrial levels.  The document also 
called for “prompt operationalization” of the Green Climate Fund, the UNFCCC’s principal 
funding mechanism established in Cancún.376  No measures beyond those addressed in the 
UNFCCC meetings were called for and there was no suggestion of proceeding on climate change 
issues outside the UNFCCC framework.   

After the Rio+20 conference, the UN established working groups to develop specific 
goals to be achieved in alignment with the Outcome Document.  

2. International Initiatives Affect A U.S. Industry 

Although the U.S. tempered international expectations of its ability to enact significant 
GHG emission controls in the near future, to the extent that U.S. companies operated on the 
global stage, they would come under enforcement of other countries’ climate change regulations.  
However, one international organization attempted to enforce GHG emission regulations that 
would directly affect operations within the U.S. 

Aviation accounts for 2% of man-made CO2.  On October 8, 2010, the United Nation’s 
global aviation agency, the International Civil Aviation Organization (“ICAO”), adopted a new 
set of provisions to cap GHG emissions from international aviation at 2020 levels and improve 
fuel efficiency by 2% annually.  Additionally, the ICAO agreed to aim to set a global CO2 
standard for aircraft engines in 2013. 

In addition to the ICAO caps, the EU’s Emissions Trading Scheme (“ETS”) called for 
GHG emissions from airplanes to be decreased to 95% of their current level by 2013 for all 
flights landing in and departing from an EU airport, regardless of whether the operator is based 
in the EU.  Under the ETS, as of January 1, 2012, airlines traveling to an EU-based airport must 
have allowances for their GHG emissions.  Airlines would be required to purchase those 

                                                           
374 http://daccess-dds-ny.un.org/doc/UNDOC/GEN/N11/476/10/PDF/N1147610.pdf?OpenElement. 
375 Id., at 4-5. 
376 Id., at 37. 
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allowances on the ETS-created market and demonstrate those purchases on their books by April 
2013, or face financial penalties.   

ATA, American Airlines, Inc., United Airlines, Inc., and Continental Airlines, Inc., all 
U.S.-based airlines, challenged their inclusion in the ETS in a suit filed in December 2010.  On 
December 21, 2011, the Court of Justice of the EU ruled that airlines based outside the EU are 
required to comply with EU Kyoto Protocol-based regulations.  Those regulations require all 
airlines flying in EU air space to cap their GHG emissions and obtain emission allowances 
through the ETS. Failure to do so would subject the airline to fines.377 The court ruled that the 
application of the ETS regulation to non-EU airlines does not violate principles of international 
law nor the 2007 Open Skies Agreement between the U.S. and the EU.  

In July 2011 and November 2011, bills were introduced in the U.S. House of 
Representatives (H.R. 2594) and Senate (S. 1956), respectively, prohibiting U.S. airlines from 
participating in the ETS.  On December 16, 2011, Secretary of State Clinton and Secretary of 
Transportation LaHood wrote to European leaders, urging reconsideration of the regulation’s 
application.378   

With the 2012 emission allowance clock ticking, the airline industry lobbied Congress to 
pass a law protecting them from the EU allowance requirements.  In support of the Senate bill, 
the industry sent a letter of support, noting that they were committed to emission improvements 
and to fuel-efficiency targets, including carbon-neutral growth from 2020 and a 50% net 
reduction in emissions by 2050.379 They asserted that the emissions credit costs would add over 
$3 billion to airfare costs over the next several years.  

The EU Emissions Trade Scheme Prohibition Act unanimously passed the Senate on 
September 22, 2012, and passed the House by voice vote on November 13.  The bill became law 
on November 27, 2012.380  The law, as passed, empowers the Secretary of the Department of 
Transportation to determine whether the U.S. airlines’ participation in the EU ETS is in the 
“public interest.” 381 If the Secretary determines that it is not in the public interest, the Secretary 
will forbid the domestic airlines from participating in the ETS. In addition, the Secretary is 
empowered to conduct international negotiations to “pursue a worldwide approach to address 
aircraft emissions” and to take actions to hold harmless airlines from ETS’s effects.  However, 
those hold harmless actions cannot include having any federal agency or federal tax credit offset 
the effect of the ETS charges on the airlines.382  

While Congress was passing a bill for the President’s signature, the European and U.S. 
diplomatic communities were acting to stem a confrontation.  On November 12, 2012, the 
                                                           
377 Air Transport Ass’n v. Secretary of State for Energy and Climate Change, No. C-366/10. 
378 In 2010, environmental groups had brought a petition in the U.S. District Court for the District of Columbia 

alleging that EPA unduly delayed in failing to consider an endangerment finding with respect to aircraft engine 
GHG emissions. On March 21, 2012, the court ruled in EPA’s favor and granted judgment against plaintiffs. 
Center for Biological Diversity v. EPA, No. 1:10-CV-985(FJS) (order D.D.C. 3/21/12).   

379 http://www.airlines.org/Pages/Coalition-Letter-in-Support-of-S-1956-The-European-Union-Emissions-Trading-
Scheme-Prohibition-Act-of-2011.aspx. 

380 P.L. 112-200; http://www.gpo.gov/fdsys/pkg/PLAW-112publ200/pdf/PLAW-112publ200.pdf. 
381 Id. 
382 Id. 
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European Commissioner for Climate Action stated that the European Commission (“EC”) would 
suspend enforcement of the ETS allowance requirement for 2012 to allow a negotiated approach 
under the auspices of ICAO.  The Commissioner stated the EC’s suspension decision was based 
on the ICAO’s commitment to address airline emissions, including through a market-based 
mechanism, and to announce its negotiated solution by ICAO’s meeting in the Fall of 2013.383  
Thus, the ICAO-negotiated approach may be the first international agreement including a 
specific set of GHG emission controls, perhaps even market-based controls, for a U.S.-based 
industry.  

The Obama Administration’s approach to international efforts regarding climate change 
demonstrated an intent not to get ahead of GHG emission control politics in the U.S.  Although 
committing to GHG emission reductions generally, the President did not commit to participating 
in any international legally-enforceable methods for doing so in the U.S. The U.S. is still an 
active participant in UNFCCC meetings, but has not committed to a vision of a future treaty 
beyond the Durban principles of temperature and emissions reduction and financial support for 
mitigation efforts.  Considering the difficult minefield that the Administration navigated in order 
to issue the first set of GHG emission controls, an attempt to impose broader controls through 
international agreements would not only fail Senate approval, like the Kyoto Protocol did, but 
could result in a political and public backlash, jeopardizing the Administration’s other 
accomplishments to date. 

VIII. CONCLUSION 

Between 2009 and 2012, climate change law and, in particular, government control of 
GHG emissions, significantly changed. 

At the beginning of the President’s first term, the states, not the federal government, were 
largely responsible for driving change in climate change law.  Massachusetts v. EPA and 
California’s control of vehicle GHG emissions were two principal examples of the states’ efforts.  
By the end of the President’s first term, it was the federal government, not the states, driving the 
agenda, with California remaining the exception to the rule.   

At the beginning of the President’s first term, there was not a single regulation on the books 
controlling GHG emissions.  During the next four years, EPA issued the Endangerment Finding, 
the Vehicle Rule, and the Tailoring Rule; implemented the GHG Reporting Program; required 
states to issue CAA permits addressing the control of GHG emissions; issued emission standards 
controlling GHG emissions from vehicles through model year 2025; and proposed a regulation to 
control GHG emissions from power plants.  Other federal agencies, including the Department of 
Interior, the Council on Environmental Quality, the Securities and Exchange Commission, and the 
Department of Defense, used existing laws to exercise administrative power to address climate 
change. 

At the beginning of the President’s first term, the President and Congress worked on 
legislative proposals to control GHG emissions under a new statutory structure.  By the end of 
2012, the only new federal laws controlling GHG emissions were those issued through regulation 
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under statutes enacted decades before climate change became part of the public policy dialogue.  
By 2012, much of the Congressional agenda on climate change consisted of attacking or protecting 
the actions taken by the Executive Branch.   

At the beginning of the President’s first term, the U.S. Supreme Court had recently issued a 
decision requiring EPA to address GHGs under the CAA, triggering a cascade of federal 
regulation.  Over the course of the President’s term, court decisions showed that the Judicial 
Branch would not be a source of new rights or powers to address climate change.  In AEP, Comer, 
and other cases, the courts largely rejected attempts to use tort law to address climate change, 
ruling that the preferred path was regulation or legislation.  By 2012, although the U.S. Court of 
Appeals upheld EPA’s aggressive approach to using the CAA to regulate GHGs as a pollutant, 
whether the U.S. Supreme Court would allow the President to hang onto his regulatory changes 
was uncertain. 

At the beginning of the President’s first term, there were high expectations for global 
cooperation to reduce GHG emissions.  By the end of the President’s term, those expectations had 
disintegrated.  By 2012, the Kyoto Protocol was extended only by the efforts of the EU to save it 
from extinction, with most other nations having neither the political nor the economic capital to 
prioritize reaching a global agreement. 

The changes in climate change law that occurred over these four years were 
transformational, yet incremental considering the enormity of the issue being addressed.  Two 
events at the close of the President’s first term – one more public than the other – demonstrated the 
overwhelming public policy challenges ahead.  The more notorious event was Hurricane Sandy, 
which in late October 2012 showed the economic, social, and personal costs of extreme weather 
events.  The second, less publicized, event was the January 11, 2013, release for public comment 
of the National Climate Assessment and Development Advisory Committee’s (“NCADAC”) 
report to be included in the Third National Climate Assessment.384  The draft report documents 
how climate change is already affecting the U.S., including high temperature, drought, and 
precipitation extremes throughout the country.  The report finds that climate change “produces a 
variety of stresses on society, affecting human health, natural ecosystems, built environments, and 
existing social, institutional, and legal agreements.”385  NCADAC, with guarded optimism, 
concludes that “adaptation and mitigation activities have begun to emerge in many sectors and at 
all levels of government; however barriers to implementation of these activities are significant.”386   

The developments in climate change law during the President’s first term occurred within 
the context of the U.S. tripartite government structure, including its system of checks-and-
balances and federal/state powers.  Those developments are instructive of both the power and the 
limits of the Executive Branch to cause significant change on a complicated public policy issue 
with broad impacts on every layer of our public and personal lives.  As the discussion above 
shows, no President before had done as much to address climate change and to control GHG 
emissions.  These changes in the regulatory landscape were the result of immense work to craft 
and fight for Executive Branch actions, each of which was subject to vigorous court or legislative 
challenge. Despite all that work, no one could credibly assert that the President’s actions had, in 
                                                           
384 http://ncadac.globalchange.gov/download/NCAJan11-2013-publicreviewdraft-fulldraft.pdf. 
385 Id., at Executive Summary, p. 5. 
386 Id., at Executive Summary, p. 10. 
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fact, resulted in any significant reductions in GHG emissions, either during his first term or in the 
near future.  While the President’s first term resulted in significant changes in climate change 
law and public policy, the verdict is still out on whether these changes ultimately will have any 
noticeable impact on the effects of climate change. 
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