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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 

IN RE: CAMPLEJEUNE, 
NORTH CAROLINA WATER 
CONTAMINATION LITIGATION 

Erica Y. Bryant, 

Plaintiff, 

v. 

United States of America, 

Defendant. 

Joel Shriberg, 

Plaintiff, 

v. 
United States of America, 

Defendant. 

Linda Jones, 

Plaintiff, 

v. 

United States of America, 

Defendant. 
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ORDER 

In Civil Action No. 10-CV-2741, this matter is before the court on Defendant's 

motion to dismiss for lack of subject matter jurisdiction [9]; Plaintiffs motion to transfer 

case to the Eastern District of North Carolina [11]; and Plaintiffs motion to stay [12]. 

In Civil Action No. ll-CV-2271, this matter is before the court on Defendant's 

motion to dismiss for lack of subject matter jurisdiction [19]. 

In Civil Action No. ll-CV-2573, this matter is before the court on Defendant's 

motion to dismiss for lack of subject matter jurisdiction [15]. 

1. Background 

In this Multi-District Litigation, Plaintiffs and/or their family members allege they 

were exposed to toxic substances in the drinking water while living at Camp Lejeune, North 

Carolina. Plaintiffs further contend that the United States failed to monitor the quality of 

the drinking water at Camp Lejeune and failed to provide notice to Plaintiffs concerning the 

presence of toxic substances. Plaintiffs and their families contend they have suffered illness 

or death as a result of the actions of the United States. 

On February 4,2011, the Panel on Multi-District Litigation transferred the first cases 

to the undersigned for inclusion in the MDL. Since then, several additional cases have been 

transferred into the MDL. Those cases are in various procedural postures. The parties have 

A0 72A 
(Rev.8/82) 



Case 1:11-md-02218-JOF Document 13 Filed 09/29/11 Page 3 of 24 

A0 72A 
(Rev.8/82) 

made the court aware of the fact that there are potentially a great number of cases (at least 

2600) in the administrative pipeline with the Department of the Navy, as well as other cases 

not yet filed. In this particular order, the court addresses a question of law concerning 

whether the applicable state limitations period is preempted by certain aspects of federal 

law. 

11. Discussion 

A. Preliminary Matters 

The court will first resolve some matters on which motions were pending prior to the 

transfer of certain cases to the MDL. Bryant v. United States, Civil Action No. 10-CV-2741 

was pending in this court when many of the actions were transferred into the MDL. Prior 

to the establishment of the MDL, Plaintiff had filed a motion to transfer her case to the 

United States District Court for the Eastern District of North Carolina. Because Bryant is 

now part of the MDL, the court DENIES AS MOOT Plaintiffs motion to transfer case to 

the Eastern District of North Carolina [11]. Similarly, Plaintiff had filed a motion to stay 

the proceedings pending consolidation of cases before the Multi-district Litigation Panel. 

The court also DENIES AS MOOT Plaintiffs motion to stay [12]. 

The United States filed a motion to dismiss Plaintiff Bryant's complaint for lack of 

subject matter jurisdiction. The United States raises three bases for lack of subject matter 

jurisdiction: (1) Plaintiffs claims are barred by the Feres doctrine; (2) any post-discharge 
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failure to warn claims are barred by the discretionary function exception to the Federal Torts 

Claims Act; and (3) Plaintiffs claims is barred by the North Carolina 10 year statute of 

repose. 

During the initial conference held by the court after the formation of the MDL, the 

court set forth its plan on briefing and discovery. The court stated it would first address a 

unique motion in one of the cases and then the court would address the CERCLA statute of 

limitations and North Carolina statute of repose questions. After that, the court was inclined 

to allow a short and focused 60-day discovery period on any issues under the Feres doctrine 

or the discretionary function exception to the Federal Tort Claims Act. The court would 

then accept motions for summary judgment on subject matter jurisdiction with respect to 

those two issues. No matters of expert discovery would be reached until these preliminary 

legal matters were addressed. See Transcript, dated April 19, 2011, at 20-22, 26-27. 

With that framework in mind, the court addresses in this order only the CERCLA 

statute of limitations/statute of repose matters. The court recognizes that the Government's 

motions to dismiss also include arguments as to the Feres doctrine and discretionary 

function exception, and the court will deny with leave to renew those portions of the 

Government's motions. The court expects that the Government will renew these arguments 

when it files motions for summary judgment as to the Feres doctrine and discretionary 

function after the brief discovery period. 



Case 1:11-md-02218-JOF Document 13 Filed 09/29/11 Page 5 of 24 

For the same reasons, in Shriberg v. United States, Civil Action No. 11 -C V-2271, the 

court DENIES WITH LEAVE TO RENEW Defendant's motion to dismiss for lack of 

subject matter jurisdiction [19]. The court expects the Government will renew its Feres and 

discretionary function exception arguments after the short discovery period. 

The court also DENIES WITH LEAVE TO RENEW Defendant's motion to dismiss 

for lack of subject matter jurisdiction [ 15] in Linda Jones v. United States, Civil Action No. 

1 l-CV-2573. The court expects the Government will renew its Feres and discretionary 

function exception arguments after the short discovery period. 

B. Preemption of State Limitations Period 

1. Background of CERCLA § 9658 

In Bryant, Plaintiff alleges in her complaint that her claims are timely under the 

tolling provisions of the Comprehensive Environmental Response Compensation and 
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Liability Act ("CERCLA"), set forth in 42 U.S.C. § 9658.1 The Government does not 

believe that § 9658 preempts the ten year statute of repose set forth in North Carolina law.2 

Congress enacted the Comprehensive Environmental Response Compensation and 

Liability Act, 42 U.S.C. §§9601 etseq. in 1980. CERCLA provides for the identification, 

investigation, and remediation of sites contaminated by hazardous substances. Because the 

actions collected in this MDL are state tort claims against the federal government, one might 

wonder why the parties are disputing the applicability of "tolling" provision contained in 

CERCLA. As the court sets forth below, the statute appears to reach broader than simply 

those cases in which actual CERCLA claims are brought. 

Title 42 U.S.C. § 9658(a)(1) provides: 

'The court recognizes that Plaintiff Bryant has not conceded the application of North 
Carolina law and argues rather that Georgia law should apply to her claim because that is 
where she and her husband lived after discharge from the service. The court is not presently 
persuaded by this argument and notes that under the Federal Tort Claims Act, "the law of 
the place where the act or omission occurred" applies. See 28 U.S.C. § 1356(b)(1). But, in 
any event, the court need not rule on this issue as the only question presently before the 
court is the application of § 9658. 

2The North Carolina statute of repose provides: 
Unless otherwise provided by statute, for personal injury or physical damage 
to claimant's property, the cause of action, except in causes of action referred 
to in G.S. l-15(c), shall not accrue until bodily harm to the claimant or 
physical damage to his property becomes apparent or ought reasonably to 
have become apparent to the claimant, whichever event first occurs. 
Provided that no cause of action shall accrue more than 10 years from the 
last act or omission of the defendant giving rise to the cause of action. 

N.C. Gen. Stat. § 1-52(16) (emphasis added). 
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In the case of any action brought under State law for personal injury, or 
property damages, which are caused or contributed to by exposure to any 
hazardous substance, or pollutant or contaminant, released into the 
environment from a facility, if the applicable limitations period for such 
action (as specified in the State statute of limitations or under common law) 
provides a commencement date which is earlier than the federally required 
commencement date, such period shall commence at the federally required 
commencement date in lieu of the date specified in such State statute. 

Id. "Applicable limitations period" is defined as "the period specified in a statute of 

limitations during which a civil action referred to in subsection (a)(1) of this section may be 

brought." Id., § 9658(b)(2). "Commencement date" is defined as "the date specified in a 

statute of limitations as the beginning of the applicable limitations period." Id., § 9658(b)(3). 

The "federally required commencement date" is "the date the plaintiff knew (or reasonably 

should have known) that the personal injury or property damages referred to in subsection 

(a)(1) of this section were caused or contributed to by the hazardous substance or pollutant 

or contaminant concerned." Id., § 9658(b)(4). Thus, if the court determines that § 9658 

preempts even a state statute of repose, then the time period for North Carolina's ten year 

repose period would begin to run, not when the allegedly harmful contaminants were 

released, but rather from the time period that Plaintiffs knew or reasonably should have 

known that their personal injury was caused or contributed to by the hazardous contaminant. 

Section 9658 was not part of CERCLA as originally enacted. Rather, it was added 

to the CERCLA framework in 1986 as part of a group of amendments to CERCLA known 
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as the Superfund Amendments and Reauthorization Act of 1986 ("SARA"). See, e.g., 

Barnes ex rel Estate of Barnes v. Koppers, Inc., 534 F.3d 357, 362 (5th Cir. 2008). The 

amendments were made in response to a report done by a congressional study group that 

"determined that many state systems were inadequate to deal with the delayed discovery of 

the effect of a release of a toxic substance." See Burlington Northern & Sante Fe R.R. Co. 

v. Poole Chemical Co., 419 F.3d 355, 364 (5th Cir. 2005) (citing H.R. Conf. Rep. No. 99-

962, 2d Sess. 262, reprinted in 1986 U.S.C.C.A.N. 3276, 3354); Parker v. Scrap Metal 

Processors, Inc., 386 F.3d 993, 1016-17 (11th Cir. 2004) (noting amendment enacted "to 

address a perceived inadequacy of state laws 'dealing with the delayed discovery effect of 

toxic substance pollution'"). 

The Congressional study group report is often referred to as the "301(e) Report" 

because it was authorized under that section of the CERCLA legislation. The 301 (e) Report 

was authored by a panel of 12 attorneys who were tasked with identifying potential areas 

for reform in state and federal law. Most relevant to the instant case, the 301(e) Report 

made certain recommendations concerning limitations periods: 

A small number of states still follow the so-called traditional rule that the 
cause of action accrues from the time of exposure. Another small number of 
states has not as yet clearly adopted either the traditional or the discovery rule. 
Since many of the hazardous wastes are carcinogens, mutagens, teratogens or 
substances with delayed impact on different organs or the central nervous 
system, the latency period for the appearance of injury or disease is likely to 
be extended for 30 years or more. In states that have not clearly adopted the 
discovery rule (i.e., that the cause of action accrues from the time the plaintiff 
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discovered or reasonable should have discovered the injury or disease) the 
cause of action will usually be time barred when the plaintiff discovers his 
hurt. The Study Group recommends that all states that have not already done 
so, clearly adopt the rule that an action accrues when the plaintiff discovers 
or should have discovered the injury or disease and its cause. The 
Recommendation is intended also to cover the repeal of the statutes of repose 
which, in a number of states have the same effect as some statutes of 
limitation in barring plaintiffs claim before he knows that he has one. 

See Superfund Section 301(e) Study Group, 97th Cong., Injuries and Damages from 

Hazardous Wastes - Analysis and Improvement of Legal Remedies 255-56 (Comm. Print 

1982). Similarly, the Conference Report on the legislation states that "[i]n the case of long-

latence disease, such as cancer, a party may be barred from bringing his lawsuit if the statute 

of limitations begins to run at the time of the first injury - rather than from the time when 

the party 'discovers' that his injury was caused by the hazardous substance or pollutant or 

contaminant concerned." See H.R. Rep. Conf. Rep. No. 99-962, at 261 (1986), reprinted 

in 1986 U.S.C.C.A.N. 3276, 3354. The Conference Report makes no specific mention of 

statutes of repose. 

2. Contentions 

Plaintiff Bryant contends section 9658 preempts any state law limitations period 

because Plaintiff has alleged a personal injury caused by exposure to a hazardous 

contaminant that was released into the environment from a facility. Plaintiff argues, 
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therefore, that section 9658 superimposes a rule of "discovery" onNorth Carolina's ten year 

period of repose. 

The Government responds that while section 9658 is meant to preempt some state 

law, its language plainly applies to state statutes of limitations and not statutes of repose. 

Because the terms "applicable limitations period" and "commencement date" are defined 

as the period "specified in a statute of limitations," the Government contends that statutes 

of repose are excluded from the scope of the CERCLA tolling provision. The Government 

further argues that statutes of limitations and statutes of repose have very different histories 

and purposes and that it would not be surprising that Congress would treat the two 

differently. 

3. Analysis 

The court notes as a preliminary matter that the Government does not argue that the 

scope of section 9658 does not encompass Plaintiffs' claim of toxic contamination of the 

water at Camp Lejeune. The Fifth Circuit analyzed the scope of section 9658 in Barnes ex 

rel Estate of Barnes v. Koppers, Inc., 534 F.3d 357 (5th Cir. 2008). Although Barnes is not 

directly applicable here because it does not deal with a statute of repose, the court's general 

discussion of the function of section 9658 is helpful. The plaintiff in Barnes contended that 

contamination from a wood treatment plant in Grenada, Mississippi caused her mother's 

death from breast cancer. The defendants argued that the plaintiffs claims were barred by 
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Mississippi's three year statute of limitations. Among other arguments, the plaintiff briefly 

alluded in her brief to the tolling provisions of CERCLA section 9658. 

The Barnes court first discussed the heavy burden a party bears to show that 

Congress intended to preempt a state law concerning police powers. The court further 

discussed the fact that the terms used in section 9658 - "hazardous substance," "release," 

and "facility" - all have specific statutory definitions within CERCLA. Further, the court 

noted that CERCLA has generally been recognized as applying to "abandoned" and not 

"existing" sites such that CERCLA does not apply to sites that are currently generating 

hazardous contaminants. See 534 F.3d at 363. Such limits are important as there is a "cost" 

to "giving the [CERCLA tolling] provision the broadest possible meaning" because it would 

"preempt wide sweeps of state law - something we do not lightly attribute to Congress." 

Id. at 364 (citing and quoting Covalt v. Carey Canada, Inc., 860 F.2d 1434,1435 (7th Cir. 

1988)); seealsoFirst United Methodist Church ofHyattsville v. U.S. Gypsum, Inc., 882F.2d 

862, 867-68 (4th Cir. 1989) (holding that tort arising out of asbestos in workplace not 

covered by § 9658). 

While the extent of the preemptive effect of section 9658 has been an issue since the 

1986 amendments, more recent case law has begun to focus on the specific issue of whether 

section 9658 preempts state statutes of repose. See, e.g., McDonald v. Sun Oil Co., 548 F.3d 

774 (9th Cir. 2008); Burlington Northern & Sante Fe R.R. Co. v. Poole Chemical Co., 419 
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F.3d 355 (5th Cir. 2005); Abrams v. CibaSpecialty Chemicals Corp., 659 F. Supp. 2d 1225, 

123 (S.D. Ala. 2009); Evans v. Walter Industries, Inc., 579 F. Supp. 2d 1249 (N.D. Ala. 

2008); German v. CSX Transportation, Inc., 510 F. Supp. 2d 630 (S.D. Ala. 2007). 

The court finds several of these cases to be instructive and therefore discusses them 

at some length. In Burlington Northern & Sante Fe R.R. Co. v. Poole Chemical Co., 419 

F.3d 355 (5th Cir. 2005), a large above-ground storage tank operated by Poole Chemical Co. 

exploded and released several hundred thousand gallons of chemicals onto Poole's property. 

Burlington Northern conducted an emergency clean-up and restoration of its right of way 

at a cost of $2,100,000. The railroad then sued Poole under CERCLA to recover its clean 

up costs. Poole, in turn, filed a third-party complaint against Skinner Tank Co. contending 

that the tank Skinner sold it was defective. Skinner moved for summary judgment based on 

Texas's 15 year statute of repose for products liability claims against manufacturers. The 

district court granted Skinner's motion and Poole appealed arguing inter alia that § 9658 of 

CERCLA preempted Texas's statute of repose. 

The court first reviewed the manner in which § 9658 operates, finding it essentially 

"engrafts a discovery rule on state statutes of limitations, deferring the accrual of a cause of 

action until the plaintiff knew or, exercising reasonable diligence, should have known of the 

facts giving rise to the cause of action." Id. at 361-62. The court then looked at the manner 

in which § 9658 was expressed and found that it addressed only statutes of limitation. Id. 

12 

A0 72A 
(Rev.8/82) 



Case 1:11 -md-02218-JOF Document 13 Filed 09/29/11 Page 13 of 24 

at 362. Further, "commencement date" under § 9658 was defined as the "date specified in 

a statute of limitations as the beginning of the applicable limitations period." Id. 

The court then discussed the fact that statutes of limitation and statutes of repose are 

very different legal matters. 

A statute of limitations extinguishes the right to prosecute an accrued cause 
of action after a period of time. It cuts off the remedy... A statute of repose 
limits the time during which a cause of action can arise and usually runs from 
an act of a defendant. It abolishes the cause of action after the passage of time 
even though the cause of action may not yet have accrued. 

Id. at 363. Because the court found that the "plain language" of § 9658 refers only to state 

statutes of limitation and not statutes of repose, the court was bound by that plain language. 

Id. at 364. 

The court did note, however, that the Burlington case 

does not implicate a long-latency disease or involve a situation where the time 
for filing a claim expired before the plaintiff learned that a hazardous 
substance caused his injury. Poole's alleged injury was not inherently 
undiscoverable. Poole knew about its injury as soon as the tank ruptured. 

Id. at 365. 

Other cases have reached a different conclusion. One such case the court finds 

particularly instructive is Abrams v. Ciba Specialty Chemicals Corp., 659 F. Supp. 2d 1225 

(S.D. Ala. 2009) (Steele, J.). In Abrams, the plaintiffs, who owned property in and around 
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Mcintosh County, Alabama, sued Ciba contending that their property was damaged by DDT 

that was produced at a Ciba chemical manufacturing plant in Mcintosh. The plaintiffs 

contended that DDT was first produced at the plant in 1952 and production stopped in either 

1965 or 1966 (although plaintiffs also claimed the facility continued to emit DDT until at 

least 2005 and perhaps later). The defendant argued that the plaintiffs' claims were barred 

by the 20 year repose period under Alabama law. The plaintiffs responded that the Alabama 

repose period was preempted by § 9658. 

The court began by conducting an extensive review of the Alabama rule of repose 

which had been applied at least since 1858. Id. at 1228. Alabama's rule of repose is a result 

of common law and not legislative enactment. Id. The court also noted that Alabama courts 

have recognized a significant difference between a rule of repose and a statute of limitations. 

Id. at 1229. The court framed the question as: 

[i]f § 9658 applies, its preemptive effect causes the time period for Alabama's 
rule of repose to begin running not when the harmful action occurred (i.e., 
when Ciba released DDT into the Mcintosh community), but rather when 
plaintiffs first knew or reasonably should have known that their property was 
contaminated by DDT (which appears to have occurred long after much or all 
of emissions in question). 

Id. at 1230. 

The Abrams court then focused on the statutory language of § 9658 which states that 

the "federally required commencement date" preempts a state "limitations period" and not 
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just a state statute of limitations. Id. at 1233. The court noted that the Eleventh Circuit has 

used the term "limitations period" to refer to a statute of repose. Id. at 1233-34 (citing Tello 

v. Dean Witter Reynolds, Inc., 410 F.3d 1275, 1279 n.5 (11th Cir. 2005) ("Regarding the 

definiteness of a statute of repose, the Supreme Court recognized that the purpose of the 

limitations period is clearly to serve as a cutoff and held that tolling principles do not 

apply."); Moore v. Liberty National Life Ins. Co., 267 F.3d 1209, 1217 (11th Cir. 2001) 

("Application of an additional, distinct state limitations period, such as a rule of repose, 

would contradict our mandate to borrow and apply only one specific limitations period.")). 

The court recognized that there might be a tension between § 9658(a)(l)'s use of 

"limitations period" and § 9658(b)(2)'s definition of "applicable limitations period" as "the 

period specified in a statute of limitations during which a civil action referred to in 

subsection (a)(1) of this period may be brought." 42 U.S.C. § 9658(b)(2). Id. at 1236. 

Because of this tension, Judge Steele determined that there was ambiguity as to the meaning 

of "applicable limitations period." Id. In order to give meaning to the usage in both 

subsections of § 9658, the court would have to read "applicable limitations period" to 

include both periods specified by state statute and those specified in state common law. Id. 

at 1237. 

Further, the court found, that to the extent the tension between § 9658(b)(2) and § 

9658(a)(1) rendered the statute ambiguous, the court must consider the statute as a whole, 
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as well as its design and policy. Id. at 1238. The court found there was no dispute that 

CERCLA is a remedial statute. As to § 9658, there is no doubt that Congress passed this 

amendment in response to a Congressional report finding that "many state systems were 

inadequate to deal with the delayed discovery of the effect of a release of a toxic substance." 

Id. (quoting Burlington, 419 F.3d at 364). 

The Abrams court recognized that the plaintiffs alleged they were unaware of the 

damage to their property caused by DDT releases from Ciba's Mcintosh plants until decades 

after the releases ceased. See Abrams, 659 F. Supp. 2d at 1238-39. The court found this 

was precisely the kind of "delayed discovery" that the CERCLA amendment was to address. 

Id.3, Therefore, the court concluded that Alabama's rule of repose fell with the ambit of § 

9658's "applicable limitations period" and its commencement date, therefore, should be 

altered by CERCLA's preemption provision. Id. 

Here, as the court stated above, the Government makes no argument that Plaintiffs' 

claims would not be encompassed by the scope of section 9658. Presuming then, that 

Plaintiffs can satisfy the circumstances that their claims were caused by exposure to a 

3The Ninth Circuit also examined this issue in McDonald v. Sun Oil Co., 548 F.3d 
774 (9th Cir. 2008). That court held that the term "statute of limitations" as used in § 9658 
was ambiguous at the time the amendments were enacted in 1986 because some courts used 
the term "statute of limitations" to refer to both traditional statutes of limitation as well as 
statutes of repose. Therefore, the Ninth Circuit found it necessary to refer to the legislative 
history. Id. at 779. Upon consideration of that history, the Ninth Circuit found that the 
meaning of "statute of limitations" in § 9658 also encompassed statutes of repose. 
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"hazardous substance" that was "released" into the environment from a "facility," the court 

goes on to consider whether section 9658 preempts the North Carolina period of repose. 

The party arguing for federal preemption of state law bears the burden of persuasion on this 

issue. SeeAltria Group, Inc. v. Good, 555 U.S. 70 (2008); Silkwoodv. Kerr-McGee Corp., 

464 U.S. 238, 255 (1984). This burden is particularly difficult to bear due to the 

presumption against preemption when historic state police powers are involved. See Altria 

Group, 129 S. Ct. at 543; Medtronic, Inc. v. Lohr, 518 U.S. 470, 485 (1996). 

In interpreting a statute, the court must "start with the plain language of the 

provisions to be interpreted." Pugliese v. Pukka Development, Inc., 550 F.3d 1299 (11th Cir. 

2008); United States v. Silva, 443 F.3d 795, 797-98 (11th Cir. 2006) ("If the statute's 

meaning is plain and unambiguous, there is no need for further inquiry."). "It is a cardinal 

principle of statutory construction that a statute ought, upon the whole, to be so construed 

that, if it can be prevented, no clause, sentence, or word shall be superfluous, void, or 

insignificant." Id. (quoting TRW, Inc. v. Andrews, 435 U.S. 19, 31 (2001)) (quotations and 

citations omitted). "In addition to the particular statutory language at issue, federal courts 

also must consider the language and design of the statute as a whole to determine the plain 

meaning of the statute." Tello v. Dean Witter Reynolds, Inc.,4\0 F.3d 1275 (11th Cir. 2005) 

(quoting KMart Corp. v. Cartier, Inc., 486 U.S. 281, 291 (1988)). 
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The court should "look beyond the plain language of the statute at extrinsic materials 

to determine the congressional intent [only] if: (1) the statute's language is ambiguous; (2) 

applying it according to its plain meaning would lead to an absurd result; or (3) there is clear 

evidence of contrary legislative intent." United States v. DBB, Inc., 180 F.3d 1277, 1281 

(11th Cir. 1999). See also Arthur Andersen LLP v. Carlisle, 129 S. Ct. 1896,1902 n.6 (2009) 

("It is not our role to conform an unambiguous statute to what we think Congress probably 

intended."). 

Were the court writing on a clean slate, the court would readily conclude that there 

is absolutely nothing ambiguous about the phrase "statute of limitations" or "applicable 

limitations period" as used in § 9658. The body of § 9658(a)(1) itself describes "applicable 

limitations period" as "specified in the State statutes of limitations or under common law." 

Id. If that were not enough, the statute further defines "applicable limitations period" as "the 

period specified in a statute of limitations." Id, § 9658(b)(2). "Commencement date" is 

defined with reference to the specific date in a "statute of limitations." Id, § 9658(b)(3). 

Section 9658 consistently refers to statute of limitations and does not use the term statute 

ofrepose. 

The court recognizes that in McDonald v. Sun Oil Co., 548 F.3d 774 (9th Cir. 2008), 

the Ninth Circuit finds some cases prior to 1986 which "confused" the terms statutes of 

limitation and statutes of repose and therefore the court found the term "statute of 
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limitations" to be ambiguous at the time of passage of the 1986 amendments. Id. at 781 & 

n.3. However, such confusion, standing alone, is not sufficient to demonstrate as a matter 

of statutory interpretation that either the phrase "statute of limitation" is ambiguous or that 

it can encompass both statutes of limitation and statutes of repose. See Robinson v. Shell Oil 

Co., 519 U.S. 337, 341 (1997) ("[t]he plainness or ambiguity of statutory language is 

determined by reference to the language itself, the specific context in which that language 

is used, and the broader context or the statute as a whole."). 

Every time courts have been put to the task, they have identified statutes of limitation 

and statutes of repose as distinct legal concepts. See, e.g., Moore v. Liberty National Life 

Ins. Co., 267 F.3d 1209, 1218 (11th Cir. 2001) ("statutes of limitations and rules of repose 

apply in ways that are independent of one another"); Bradway v. American Nat 7 Red Cross, 

992 F.2d 298, 301 (11th Cir. 1992) ("A statute of limitations normally governs the time 

within which legal proceedings must be commenced after the cause of action accrues... A 

statute of repose, however, limits the time within which an action may be brought and is not 

related to the accrual of any cause of action. The injury need not have occurred, much less 

have been discovered."). 

The court further notes that the 301(e) Study Group made two separate 

recommendations with regard to these issues. It recommended that all states move to the 

"discovery rule" for statutes of limitations and it recommended that all states repeal their 
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statutes of repose. Therefore, there can be no question that at that point, Congress knew that 

statutes of limitation and statutes of repose were two distinct matters with two separate 

names. When Congress enacted § 9658, it did not choose but one - statutes of limitation -

on which to legislate. 

If the court were to work from this legislative history to presume that Congress meant 

to include both statutes of limitation and statutes of repose within the scope of § 9658, it 

would indeed be the court using legislative history to redraft unambiguous law. See In re 

Hedrick, 524 F.3d 1175,1187-88 (11th Cir. 2008) (disagreeing with notion "that a court is 

authorized to interpret a statute contrary to the plain meaning of its words if doing so would, 

in the court's view, better further the purpose it thinks Congress had in mind"). 

Finally, and perhaps most significantly, statutes of repose act as a "condition 

precedent" to an action. See, e.g., Burlington Northern, 419 F.3d at 363 ("statute of repose 

establishes a 'right not to be sued,' rather than a 'right to sue.' Thus, with the expiration of 

the period of repose, the putative cause of action evanesces; life cannot thereafter be 

breathed back into it."); Udzinski v. Lovin, 358 N.C. 534 (N.C. 2004) ("If the action is not 

brought within the specified period, the plaintiff literally has no cause of action"); Boudreau 

v. Baughman, 322 N.C. 331, 341 (N.C. 1988). A "condition precedent establishes a time 

period in which suit must be brought in order for the cause of action to be recognized. If the 

action is not brought within the specified period, the plaintiff literally has no cause of action. 
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The harm that has been done is damnum absque injuria - a wrong for which the law affords 

no redress." Boudreau, 322 N.C. at 341. 

It bothers this court that unlike merely setting forth a federal determination for 

pushing out the accrual or commencement date for a statute of limitations, interpreting § 

9658 to also preempt a state statute of repose has the effect of resurrecting a cause of action 

that does not exist at the time these cases are brought. And although under the Commerce 

Clause, Congress can supply a cause of action, it is not so clear that Congress can breathe 

new life into an expired cause of action.4 

Thus, if the court were left to its own devices, it would find that statutes of repose do 

not come within the scope of § 9658. However, as Judge Steele wrote in his carefully 

analyzed decision, "CERCLA is a remedial statute whose terms should be construed 

liberally to carry out its purposes." See 659 F. Supp. 2d at 1237-38 (citing Monarch Tile, 

Inc. v. City of Florence, 212 F.3d 1219, 1221 (11th Cir. 2000); Florida Power & Light Co. 

v. Allis Chalmers Corp., 893 F.2d 1313, 1318 (11th Cir. 1990) and similar cases from 

Second, Third, Fourth, Ninth, and Tenth Circuits)). Judge Steele further noted that 

If the statutory ambiguity concerning the phrases "applicable limitations 
period" and "or under common law" is to be resolved in a manner that is 

4The court might also have a different view of what matters could be governed by a 
CERCLA statute or whether a statute with the broad scope of § 9658 is appropriate, but the 
court is mindful that some of those issues have already been addressed. See, e.g., Freier v. 
Westinghouse Electric Corp., 303 F.3d 176, 196-205 (2d Cir. 2002). 
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deferential to the remedial purposes and liberal construction which CERCLA 
is owed, as well as the clear intent of Congress to avoid bouncing people like 
the Mcintosh plaintiffs out of court simply because they failed to discover the 
environmental contamination on their properties in time, then § 9658 must be 
read in such a manner to apply the [federally required commencement date] 
to the commencement date for plaintiffs' claims under Alabama's rule of 
repose in this case. 

Id. at 1239. 

There appears to be no dispute that Congress had concerns that state tort systems 

were not adequately addressing the problem of "delayed discovery" of the effect of toxic 

substances, particularly with respect to long-latency diseases like cancer. See, e.g., 

McDonald, 548 F.3d at 783; Burlington Northern, 419 F.3d at 364. Further, as a matter of 

statutory interpretation, "statutory language must be read in the context of the purpose it was 

intended to serve" and "should not be considered in a vacuum and divorced from its 

underlying purpose." SeeAPA Excelsior IIIL.P. v. Premiere Technologies, Inc., 476 F.3d 

1261,1268 (11th Cir. 2007); see also London v. Fieldale Farms Corp., 410 F.3d 1295,1302 

(11th Cir. 2005) ("in all cases of statutory construction, our task is to interpret the words of 

the statute in light of the purposes Congress sought to serve"). For these reasons, the court 

finds that § 9658 must be read broadly. 

The cases make it clear that courts and legislatures balance between having 

companies not exposed to liability in perpetuity with the sensible notion that people should 

not have to file suit until they know they have a claim. In this case, Congress has made the 
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policy decision that in situations covered by the CERCLA statute, plaintiffs should have an 

opportunity to know they have a case before any state limitations period precludes their 

claims. See, e.g.. Tucker v. Southern Wood Piedmont Co., 28 F.3d 1089, 1093 (11th Cir. 

1994) ("the purpose of the relevant portions of CERCLA and its amendments [was] to deal 

with the inadequacies of many state tort systems regarding the delayed discovery of the 

effect of a release of a toxic substance"). 

In sum, the court holds that § 9658 can preempt both state statutes of limitation as 

well as state statutes of repose. The consequence of this holding may vary depending on the 

factual circumstances of each plaintiff s claim so the court makes no further point other than 

holding that § 9658 can act to preempt a state statute of repose such as N.C. Gen. Stat. § 1-

52(16). 

As the court discussed above, the parties are now directed to engage in a 60-day 

period of discovery as to the Feres doctrine and discretionary function exception. At the 

conclusion of that period, the parties may file/re-file motions for summary judgment on 

those two issues. Should the parties believe it to be beneficial, the court will hold a 

scheduling conference in advance of the brief discovery period. 

III. Conclusion 
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In Civil Action No. 10-CV-2741, the court DENIES WITH LEAVE TO RENEW 

Defendant's motion to dismiss for lack of subject matter jurisdiction [9]; DENIES AS 

MOOT Plaintiffs motion to transfer case to the Eastern District of North Carolina [11]; and 

DENIES AS MOOT Plaintiffs motion to stay [12]. 

In Civil Action No. ll-CV-2271, the court DENIES WITH LEAVE TO RENEW 

Defendant's motion to dismiss for lack of subject matter jurisdiction [19]. 

In Civil Action No. 1 l-CV-2573, the court DENIES WITH LEAVE TO RENEW 

Defendant's motion to dismiss for lack of subject matter jurisdiction [15]. 

IT IS SO ORDERED this 29th day of September, 2011. 

Isl J. Owen Forrester 

J. OWEN FORRESTER 

SENIOR UNITED STATES DISTRICT JUDGE 
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