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QUESTION PRESENTED
"Two provisions of the Comprehensive Environmental Response, Compensation, and Liability Act of
1980 (CERCLA) - §107(a) and 113(f) - allow private
parties to recover expenses associated with cleaning up contaminated sites." United States v. Atlantic
Research Corp., 551 U.S. 128, 131 (2007). Thus,
"CERCLA provide[s] for a right to cost recovery in
certain circumstances, §107(a), and separate rights
to contribution in other circumstances, §§113(f)(1),
113(f)(3)(B)." Cooper Industries, Inc. v. Aviall Services,
Inc., 543 U.S. 157, 161 (2004). These are "similar and
somewhat overlapping remed[ies]." Key Tronic Corp. v.
United States, 511 U.S. 809, 816 (1994).
Commonly, as occurred here, a party may enter
an administrative settlement or consent decree under
which the party incurs response costs that are not
"reimbursing the costs of another party." Atlantic
Research, 551 U.S. at 139 n. 6. This Court has not
answered the question whether such costs "are recoverable under §113(f), §107(a), or both," id., an issue
that has divided the Circuits.
The question presented is:
Whether a party that has incurred response costs
either pursuant to an administrative order, or to a
consent decree following suit under §106 or §107, may
ever seek to recover those "compelled" costs under
CERCLA §107(a), or whether the exclusive remedy
for cost recovery is contribution under CERCLA
§113(f)?

ii
PARTIES TO THE PROCEEDING
AND RULE 29.6 STATEMENT
An additional party to the proceedings below
was the City of Hastings, Nebraska, which - like petitioner - was a plaintiff in the District Court, and an
appellant in the Eighth Circuit. The United States
filed an amicus brief in the Eighth Circuit in support
of the respondent.
Pursuant to this Court’s Rule 29.6, petitioner
states that no parent company or any publicly held
company owns 10% or more of petitioner’s stock.
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1
PETITION FOR A WRIT OF CERTIORARI
Petitioner respectfully requests that this Court
grant the petition for a writ of certiorari to review the
judgment of the United States Court of Appeals for
the Eighth Circuit in this case.

OPINIONS BELOW
The Eighth Circuit’s April 5, 2011 opinion, Pet.
App. 1-33, is reported at 638 F.3d 594. The relevant
District Court opinions, Pet. App. 34-81, are unpublished, but reported at 2009 WL 4330224 (D. Neb.
Nov. 24, 2009), and 2009 WL 4326461 (D. Neb. Nov.
24, 2009).

JURISDICTION
The Eighth Circuit issued its decision on April 5,
2011. This petition has been filed within 90 days
of that date, as Supreme Court Rule 13.1 requires.
The Court has jurisdiction pursuant to 28 U.S.C.
§1254(1).

STATUTORY PROVISIONS INVOLVED
42 U.S.C. §9607(a)(2)(B), provides in relevant
part as follows:
Notwithstanding any other provision or rule
of law, and subject only to the defenses set
forth in subsection (b) of this section ... any

person who at the time of disposal of any
hazardous substance owned or operated any
facility at which such hazardous substances
were disposed of... shall be liable for ...
any other necessary costs of response incurred by any other person consistent with
the national contingency plan ....
The full text of §9607(a) is reprinted in the Appendix
at Pet. App. 308-309.
42 U.S.C. §9613(f)(1), provides in relevant part
as follows:
Any person may seek contribution from any
other person who is liable or potentially liable under section 9607(a) of this title, during
or following any civil action under section
9606 of this title or under section 9607(a) of
this title.
The full text of §9613 is reprinted in the Appendix at
Pet. App. 310-321.

STATEMENT
A.

The Groundwater Contamination Problem
in Hastings, Nebraska

In 1983, the City of Hastings, Nebraska (City)
attempted to use a long-closed water well but soon
received citizen complaints about the taste and odor
of the water. Pet. App. 3. Federal and State agencies
investigated. In 1986, the federal Environmental Protection Agency (EPA)designated specific geographic
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areas (source areas) affected by particular contaminant releases in and adjacent to the City. The areas
in and around the City affected by these releases
were generally described by the EPA as the Hastings
Ground Water Contamination Site (HGWCS), and the
EPA placed the HGWCS on the National Priorities
List. Pet. App. 3-4.
The HGWCS describes seven discrete subsites,
each having different geographic and contaminant
source area characteristics. To facilitate management
of the EPA’s enforcement actions against those responsible for releasing the contamination in each of
these source areas, the EPA labeled the areas affected
by these releases as "subsites." Thus, each subsite
was assigned different responsible parties. Pet. App.
4-5. At no time has the EPA determined that the
numerous parties who had liability regarding one or
more subsites are jointly and severally liable for the
entirety of the HGWCS, i.e., all seven subsites, nor
could it make such a finding.
Two of the seven subsites are directly relevant to
this case. To fully appreciate the geographic relationship of these subsites, a map of the area is reprinted
in the appendix, showing these subsites and their
relative location to each other. Pet. App. 322.
1. The Colorado Avenue Subsite. Closest to the
center of the City is the Colorado Avenue Subsite.
Within the Colorado Avenue Subsite, respondent
Dravo Corporation (Dravo), or its predecessors, operated a manufacturing facility for many years. That
facility has been established as a primary source of
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the hazardous substance at issue in this case, trichloroethylene (TCE). TCE was a component in a degreaser that was used in manufacturing operations
and released at the Colorado Avenue facility. Pet.
App. 4-5.
The EPA sued Dravo under CERCLA §107(a) to
recover costs for responding to the release of TCE and
other substances at Dravo’s Colorado Avenue facility.
Pet. App. 8. Ultimately, Dravo entered a consent decree to resolve that litigation. Id. Petitioner was never
a party to proceedings regarding the Colorado Avenue
Subsite. Nor has there ever been any suggestion or
claim that petitioner was in any way responsible for
owning or operating a facility within the Colorado
Avenue Subsite. The contaminant plume emanating
from releases at the Colorado Avenue facility has been
designated by the EPA as Operable Unit 1 (OU1).
2. The FAR-MAR-CO Subsite. The other subsite
at issue here is the FAR-MAR-CO Subsite, which is
nearly two miles east of the Colorado Avenue Subsite.
Pet. App. 322. Essentially, the FAR-MAR-CO Subsite
is "downstream" from the Colorado Avenue Subsite.
Petitioner Morrison Enterprises, LLC (Morrison)
owned a grain storage facility, within the FAR-MARCO Subsite. Pet. App. 92.
The contaminants of concern the EPA has associated with the FAR-MAR-CO Subsite are carbon tetrachloride (CT) and ethylene dibromide (EDB). Pet.
App. 88-89, 211. The EPA never determined or found
that TCE was a contaminant released or disposed of
by Morrison at its grain storage facility nor has it

5
associated TCE with any other parties responsible
for contamination at the FAR-MAR-CO Subsite. The
groundwater plume contaminated with EDB and CT
originating from the Morrison grain storage facility
within the FAR-MAR-CO Subsite has been designated
by the EPA as OU6. Pet. App. 41, 213. The OU1 plume
- originating from the Dravo manufacturing facility
within the Colorado Avenue Subsite and contaminated
with TCE - flows under the FAR-MAR-CO Subsite.
Because it is undisputed that the EPA has never
found or determined that Morrison was responsible
for the release or disposal of TCE at any facility
Morrison owned or operated, it is clear that the TCE
now present in the groundwater beneath the FARMAR-CO Subsite originated from sources unrelated to
Morrison. Pet. App. 138, 204, 211, 213. In 1991 and
1996, Morrison voluntarily entered into administrative consent agreements with the EPA regarding the
FAR-MAR-CO Subsite. Pet. App. 82-201. These agreements are known as administrative orders on consent
(AOCs). The "Findings Of Fact" and "Conclusions Of
Law" sections in both the 1991 and 1996 AOCs specifically describe and limit Morrison’s response cost
liability to the EPA under CERCLA §107(a) to those
costs associated with EDB and CT releases at the
FAR-MAR-CO Subsite. Pet. App. 88-89, 93-94, 137, 141.
These releases were associated with Morrison’s use of
Max Kill 10, a pesticide containing EDB and CT (and
not TCE). Pet. App. 93, 137. Nothing is mentioned in
either AOC about Morrison’s use, release or disposal
of TCE.
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The 1996 AOC obligated Morrison to develop,
finance and operate a project known as "Well-D" on
the FAR-MAR-CO Subsite for the purpose of removing the CT and EDB from the groundwater. Nevertheless, Morrison understood and agreed that TCE
present in the groundwater would be intercepted and
removed by Well-D. Notably, the EPA concluded in
the 1996 AOC that the TCE being removed by WellD emanated from sources "upgradient of the [FARMAR-CO] Subsite" and, thus, unrelated to any facility
owned or operated by Morrison. Pet. App. 138. Morrison financed the design and construction of Well-D
and has been financing the operation of Well-D since
1997. Pet. App. 5.
In 2008, the EPA sued Morrison under CERLCA
§106 and §107, seeking an order (1) requiring Morrison
to implement Well-D as a permanent remedy for OU6,
the CT and EDB plume emanating from the FARMAR-CO Subsite, and (2) reimbursement of response
costs. Pet. App. 6, 42-43, 204. A consent decree resolved this litigation, with Morrison agreeing to, among
other things, continue operating Well-D to remove CT
and EDB. Pet. App. 6. There was no finding by the
EPA or by the court entering the consent decree that
Morrison is responsible for any releases of TCE, nor
could there be. Moreover, there was no finding in the
consent decree that Morrison ever owned or operated
any facility associated with Colorado Avenue Subsite
contamination, nor could there be. See generally Pet.
App. 202-307. Despite the fact that the consent decree
does not require Morrison to respond to the TCE in
the groundwater beneath the FAR-MAR-CO Subsite,
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Well-D continues to this day to respond to Dravo’s
TCE because "groundwater extracted and treated at
Well-D contains TCE and other contaminants originating from, among other sources, the Colorado Avenue
facility owned and operated by Dravo." Pet. App. 6.
Thus, Morrison for many years has been paying
for, and continues to pay for, the removal of Dravo’s
TCE from the groundwater. Id. Indeed, since the
1990s, Morrison has financed the design, construction
and operation of Well-D. Dravo, however, has not in
the past nor agreed in the future to bear any financial
responsibility for Well-D’s removal of TCE originating
from Dravo’s Colorado Avenue facility, even though
(1) Dravo is the primary (if not sole) source of the
TCE in the groundwater beneath the FAR-MAR-CO
Subsite, and (2) TCE by far represents the largest
mass of hazardous material being extracted by Well-D.
B. The District Court Proceedings
In 2008, Morrison (and the City) sued Dravo,
seeking among other things "cost recovery" under
CERLCA §107 for the operation of Well-D to extract
TCE contamination emanating from the Colorado
Avenue Subsite. Pet. App. 8-9, 43-44. Morrison did not
bring a claim for recovery of its response costs under
CERCLA’s contribution section, §l13(f). Id. Dravo
pled as an affirmative defense that Morrison could
not recover costs under §107 because Morrison’s sole
remedy was a claim under §113(f). Id.
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Ultimately, Dravo moved for partial summary
judgment on Morrison’s §107 claim. Pet. App. 10. Morrison also moved for summary judgment on Dravo’s
liability under §107. Pet. App. 10-11. The district court
granted Dravo’s motion, holding that §113(f) provided
the exclusive remedy for Morrison. Id. The court simultaneously denied Morrison’s motion as moot. Pet.
App. 11.
C. The Appeal to the Eighth Circuit
The Eighth Circuit affirmed, holding that Morrison’s exclusive remedy here is a §113(f) action for
contribution, and thus a cost recovery action under
§107(a) is not available. Pet. App. 3, 15-16. The Circuit began by quoting this Court’s decision in United
States v. Atlantic Research, 551 U.S. 128 (2007),
recognizing that there are two provisions of CERCLA
that permit private parties to recover expenses for
cleaning up contaminated sites. Pet. App. 12. The
court stated that section 107(a) "permits a private
party who has voluntarily incurred costs cleaning up
a site for which it may be held liable to recover necessary response costs from another liable party through
a direct recovery action." Id.
But, section 113(f), "enacted after §107 as part of
the Superfund Amendments and Reauthorization Act
of 1986 (SARA)," Pet. App. 12, authorizes one potentially responsible party to "seek contribution from
any other person who is liable or potentially liable
under §107(a) during or following a civil action under
§§106 or 107." Pet. App. 12-13. The Court declared
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that the "right to contribution under §l13(f) is more
limited than the right to recover costs under §107(a)."
Pet. App. 13. Thus, a party "seeking contribution under §113(f) may be subject to the equitable allocation
of response costs, and may not recover from previously
settling parties." Pet. App. 13. (internal citations omitted). Furthermore, §113(f) "claims are also subordinate to the rights of the United States or a State, and
subject to a shorter limitations period than costrecovery claims." Id. (internal citations omitted).
After noting that Eighth Circuit precedent allows
parties to rely on §107(a) cost recovery actions only if
they have "neither been sued nor settled their liability
under §§ 106 or 107," Pet. App. 14 (internal citations
omitted), the Court then reached the question that
this Court has expressly reserved:
In affirming our decision in Atlantic Research, the Supreme Court noted the potential for overlap between §§107(a) and 113(f),
but declined to decide whether a liable party
sustaining expenses pursuant to a consent
decree following a suit under §§106 or 107(a)
could recover such compelled costs under
§107(a), §113(f), or both. Atl. Research, 551
U.S. at 139 n. 6. We necessarily reach that
issue in these appeals, and hold that §113(f)
provides the exclusive remedy for a liable
party compelled to incur response costs pursuant to an administrative or judicially approved settlement under §§106 or 107.
Pet. App. 14-15.
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Morrison argued that, although it had entered into AOCs and a consent decree with the EPA, Morrison
"voluntarily" agreed to operate Well-D with respect to
the removal of TCE because Morrison has never been
found to be responsible for the release of TCE originating from the Colorado Avenue facility, which Dravo
owned and operated. Pet. App. 15. The word "voluntarily" never appears in §107(a), but this Court’s
decisions such as Atlantic Research have discussed
that concept as part of the potential analysis under
CERCLA. Thus, Morrison argued that "[b]y ’voluntarily,’ the Supreme Court [in Atlantic Research] meant
actions taken ’without any establishment of liability
to a third party,’ such as through a judgment or court
order." Pet. App. 15-16. But the Eighth Circuit disagreed, opining that Morrison’s "understanding of
Atlantic Research and its application here is incorrect." Pet. App. 16.
Instead, the Eighth Circuit adopted a rigid rule
that eliminates any possible overlap between §107(a)
and §l13(f) (in spite of this Court’s recognition of
such overlap in Atlantic Research), by holding that
if a party has ever been subject to either an AOC or
a suit under §106 or §107 - no matter the circumstances - that party cannot seek cost recovery under
§107. Without careful analysis of the issue this Court
reserved in Atlantic Research, the Eighth Circuit
concluded that "[r]esponse costs incurred pursuant
to such administrative settlements following a suit
under §106 or §107(a) are not incurred voluntarily."
Id. Thus, pointing merely to "the terms of the AOCs
by which [petitioner] is bound," the fact that petitioner
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"has been sued under §107 for releases and potential
releases of hazardous substances at the FAR-MAR-CO
Subsite," and that the 1996 AOC "specifically obligates Morrison to operate Well-D to remove TCE as a
’liable party,’ the Eighth Circuit concluded that Morrison "could not maintain a cost-recovery action under
§107(a)." Id. The Eighth Circuit made this declaration
even though no judicial or administrative proceeding
has ever determined that Morrison was "liable" under
CERCLA §107 for TCE related response costs associated with TCE releases by Dravo.
Lastly, the Eighth Circuit rejected Morrison’s
argument that it has no "common liability" with
Dravo with respect to TCE because Morrison never
released TCE into the environment and has never
been found liable under §107 for response costs
necessary to address TCE. Pet. App. 19, 21-22. The
United States filed an amicus brief on this issue,
arguing essentially that once a party has been sued
under §107 and/or §106 and enters into an administrative or judicial settlement, that party’s cost recovery options are limited to §113(f). The Eighth Circuit
went beyond the actual position of the United States
and concluded that if a party releases a hazardous
material that causes response costs to be incurred,
that party is "commonly liable" with "any other
person" who also has released a hazardous material
causing harm to the environment. It does not matter
that the releases occurred at different places and that
one or more of those parties never possessed, disposed
of, or released the material resulting in those response costs. Id. ("When multiple parties are liable
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for response costs, the focus then shifts to allocation .... [which] ’is a contribution claim controlled by
[§l13(f)].’" (internal citations omitted).
Thus, the Eighth Circuit both embraced and
extended the argument of the United States, notwithstanding that the court’s conclusions fly in the face of
traditional tort law principles. Indeed, the Eighth
Circuit opined that because "Well-D removes hazardous substances for which Morrison, the City and
Dravo are each responsible ... [they are] jointly and
severally liable for response costs incurred to operate
it." Pet. App. 21-22. In the Eighth Circuit’s view, this
makes Morrison liable for operating Well-D "to remove
TCE, CT and EDB," Pet. App. 22, while Dravo, however, is only liable for responding to "TCE released at
the Colorado Avenue Subsite." Id. Thus, under the
Eighth Circuit’s ruling, any party unfortunate enough
to be downstream is jointly and severally liable for
everything released upstream, while an upstream party
may only be severally liable for what it released.

REASONS FOR GRANTING THE WRIT
Certiorari is warranted in this case for three
reasons. First, this case cleanly raises the very issue
that this Court recognized as important and recurring
in United States v. Atlantic Research Corp., 551 U.S.
128 (2007), but expressly declined to decide. Second,
the Eighth Circuit’s decision deepens a split of authority in the lower courts regarding the relationship
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between CERCLA §107(a) and §l13(f) and the circumstances in which parties may recover costs under one
or the other of these remedies. Finally, on the merits,
the Eighth Circuit’s decision both misconstrues the
plain language of CERCLA and this Court’s decisions.
Ultimately, the Eighth Circuit’s reading may both (1)
deter private parties from agreeing to incur response
costs through administrative orders and consent decrees, and (2) result in culpable parties evading
liability altogether or at least shirking much of their
responsibility for the cleanup of hazardous substances that they released into the environment.
I.

The Eighth Circuit Decided An Important
And Unresolved Issue Under CERCLA That
Has Divided The Lower Courts And Merits
This Court’s Plenary Review.

Congress enacted CERCLA in 1980 to address the
serious dangers presented to the environment and
public health by property contaminated with hazardous substances. United States v. Bestfoods, 524 U.S.
51, 55 (1998). CERCLA, as amended by the Superfund
Amendments and Reauthorization Act of 1986 (SARA),
"provides a mechanism for cleaning up hazardouswaste sites and imposes the costs of the cleanup on
those responsible for the contamination." Pennsylvania v. Union Gas Co., 491 U.S. 1, 7 (1989).
CERCLA authorizes the federal government
(primarily through the EPA) to clean up contaminated sites. 42 U.S.C. §9604. The Act further provides
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that the government may compel potential]y responsible parties (PRPs) to clean up sites or reimburse the
government for doing so. Burlington N. & Santa Fe
Ry. Co. v. United States, 129 S. Ct. 1870, 1878 (2009);
42 U.S.C. §§9606(a), 9607(a)(4)(A).
Most relevant to this case, CERCLA creates
mechanisms for parties to share the costs of cleaning up contaminated sites. This cost-sharing may
occur pursuant to two sections of CERCLA. Under
§107(a), parties may in certain circumstances seek
reimbursement for the "necessary costs of response
incurred," including when the party seeking reimbursement is not legally responsible for the contamination but nonetheless agreed to incur response costs.
United States v. Atlantic Research Corp., 551 U.S.
129, 135 (2007). Under CERCLA §l13(f), parties may
seek "contribution" when they have been subject to
suit under 8106 or 8107, or when a party has settled
with a State or the United States. 42 U.S.C.
§§9613(f)(1), 9613(f)(3)(B). Cooper Industries, Inc. v.
Aviall Services, Inc., 543 U.S. 157, 166 (2004).
The crux of this case is the differences between
these two remedies, both in terms of when they apply
and what they provide. Under §107(a), a party enjoys
the following rights:
1.

No proof of "common liability" is necessary.

2.

There is no "settlement bar" to claims
against other parties.
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There is no "equitable apportionment" of
liability.
The statute of limitations is six years
after initiation of physical on-site construction of the remedial action.
But under §113(f), a party’s rights are more
limited:
1.

No claim is available unless there is
"common liability."

2. No recovery may be had from a party
who previously has settled with a State
or the federal government.
3. Any common liability is subject to "equitable apportionment."
4. The statute of limitations is three years.
See 42 U.S.C. §§9613(f)(1), (f)(2), (f)(3)(C), (g)(2)-(3);
Pet. App. 311-315; Atlantic Research, 551 U.S. at
137-39.
Thus, the answer to the question whether a party
may seek reimbursement of response costs under
§107(a) or, instead, is limited to seeking "contribution" under §113(f), may make a huge difference in a
given case. Indeed, the answer to that question may
well determine whether a party that has expended
millions of dollars cleaning up someone else’s mess
may obtain reimbursement or compensation for some
of those expenses, or whether such a party effectively
may be denied recovery, as this case illustrates.
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A. In United States v. Atlantic Research
Corp., 551 U.S. 128 (2007), The Court
Expressly Recognized But Left Open
The Question Presented In This Case.
This Court has in two recent cases interpreted
CERCLA §107(a) and §113(f) and their relationship.
In Cooper Industries, Inc. v. Aviall Services, Inc., 543
U.S. 157 (2004), the Court held that a private party
that has not been sued under 8106 or §107(a) may
not obtain contribution under §113(f) from other
liable parties, but instead must utilize §107(a). Most
recently, in United States v. Atlantic Research Corp.,
551 U.S. 128 (2007), the Court held that a potentially
responsible party (PRP) that "voluntarily" incurred
response costs may bring an action under §107(a) to
recover costs from other PRPs.
In these two decisions, the Court settled some,
but by no means all, of the questions about these
CERCLA provisions, as the Court expressly recognized in Atlantic Research. Thus, important and
recurring unresolved issues regarding these two
provisions continue to arise, as they did in this case.
The question expressly recognized but lefL open in
Atlantic Research merits an answer now.
Here, Morrison agreed as part of the 1996 AOC to
incur response costs to implement a remedy regarding contaminants for which Morrison was responsible
(CT and EDB), and also to remedy an upstream
contaminant (TCE) for which Morrison has never
been found responsible and which, in fact, Morrison
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has never used, stored, disposed of or released into
the environment. Indeed, Morrison is not a PRP
with respect to TCE and has never had anything
to do with TCE except to incur response costs to
cleanup TCE released by others - primarily if
not solely the TCE for which Dravo is liable and
which has migrated through groundwater plumes to
Morrison’s property. Thus, this case presents the
important and common question whether a party in
Morrison’s position may bring a §107 action, seeking
reimbursement for those response costs? Or, as the
Eighth Circuit held here, must a blameless party
like Morrison bring a §113(f) claim for "contribution," even though there is no legal basis for common
liability for TCE contamination with Dravo, or its
predecessors, who exclusively owned and operated
the Colorado Avenue facility, the actual source of the
TCE?
In United States v. Atlantic Research Corp., 551
U.S. 128, 139 n. 6 (2007), this Court pointed out that
a party may incur response costs following a suit
under §106 or §107(a) and yet not be "reimbursing
the costs of another party." That accurately describes
this case. Via Well-D, Morrison has removed substantial amounts of TCE from the environment, and continues to do so, but none of those expenditures can be
characterized as reimbursing another party for response costs. Rather, Morrison has been directly incurring TCE response costs that legally and morally
Dravo should bear. Morrison did agree to incur response costs for TCE as part of the 1996 AOC with
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the EPA, but no one - including the EPA- has ever
even alleged that Morrison released TCE into the
environment.
In Atlantic Research, the Court observed that
"[w]e do not decide whether these compelled costs
of response are recoverable under §113(f), §107(a),
or both." Id. In fact, "nowhere in Atlantic Research
did the Supreme Court hold that a PRP previously
subject to a suit by the United States may not bring
a §107(a) cost recovery action against another party."
United States v. Pharmacia Corp., 713 F~ Supp. 2d
785, 790 (N.D. Ill. 2010). Instead, Atlantic Research
held that 8107 claims may be brought by PRPs as
well as innocent parties, and that a "PRP cannot
simultaneously seek to recover the same expenses
under §107(a)" and §113(f). 551 U.S. at 139.
That the question reserved in Atlantic Research
is important and unresolved is no secret to the lower
federal courts. See, e.g., Pet. App. 14 ("in Atlantic
Research, the Supreme Court noted the potential for
overlap between §§107(a) and 113(f), but declined to
decide whether a liable party sustaining expenses
pursuant to a consent decree following a suit under
88106 and 107(a) could recover such compelled costs
under §107(a), §113(f), or both. We necessarily reach
that issue in these appeals"); Pharmacia, 713
F. Supp. 2d at 789-90 ("In reality, both the circuit
courts and many district courts are deeply divided on
this specific issue - whether claims for expenses
incurred directly in response to an administrative
order or consent decree (and therefore ’compelled’)
may be brought under §107(a).").
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Scholars and commentators also have emphasized that the questions presented here are unresolved, that they arise frequently, and that they
require answers. See, e.g., Mark Yeboah, Comment,
United States v. Atlantic Research: Of Settlement and
Voluntarily Incurred Costs, 32 Harv. Envtl. L. Rev.
279 (2008) ("the Court failed to appreciate the extent
to which Atlantic Research may discourage settlement of environmental contamination cases involving
multiple [parties, leaving open the question] whether
direct costs involuntarily incurred pursuant to section
106 or section 107(a) are recoverable under section
113(f) or section 107(a)"); R. Taylor Speer, United
States v. Atlantic Research Corp.: The Supreme Court
Cleans CERCLA, but Fails to Purify the Waters, 9 Fla.
Coastal L. Rev. 585, 598-99 (2008) (the Atlantic
Research court failed to decide "which of CERCLA
§§107 or 113 is available to a [party] that cleans a
waste site pursuant to EPA settlement or consent
decree"; "these [parties] are lost in juridical purgatory"); Aselda Thompson, Comment, Exposing A Gap
in CERCLA Case Law: Is There A Right To Recover
Costs Following Compliance With An Administrative
Order After Atlantic And Aviall?, 46 Hou. L. Rev.
1679, 1702-03 (2010) ("Ultimately, a PRP that cleans
a site voluntarily is no different, in practical terms,
from a PRP that performs the same cleanup pursuant
to a consent decree or administrative order." * * *
"Logically, [the section 107 cost recovery] remedy
should be seen as available to PRPs acting voluntarily. To deny PRPs the right to seek [cost recovery]
under Section 107 would be both unfair and contrary
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to CERCLA’s goals."); Craig N. Johnston, United
States v. Atlantic Research Corp.: The Supreme Court
Restores Voluntary Cleanups Under CERCLA, 22 J.
Envtl. L. & Litig. 313, 334 (2007) (recent Supreme
Court decisions "resolve many important issues regarding the nature and viability of private-party
cleanup claims under CERCLA. Still, however, the
opinions leave several significant issues unresolved .... [one such issue is] the question of whether
a settling party to whom the government has given
contribution protection under section 113(f)(2) may
be sued by those who otherwise have valid cost
recovery claims").
B.

Defining The Relationship Between
CERCLA §107(a) And §113(f) Has Vexed
The Lower Courts, Resulting In Confusion And A Split Of Authority.

Both before and since this Court’s Atlantic Research decision, the lower federal courts have wrestled with determining the relationship between cost
recovery actions under CERCLA §107(a) and contribution actions under CERCLA §l13(f). "In reality,
both the circuit courts and many district courts are
deeply divided on this specific issue - whether claims
for expenses incurred directly in response to an
administrative order or consent decree (and therefore
’compelled’) may be brought under §107(a)." United
States v. Pharmacia Corp., 713 F. Supp. 2d 785, 78990 (N.D. Ill. 2010).
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In trying to implement these statutory provisions, the lower courts have adopted conflicting
approaches, and have professed confusion and frustration. In fact, the issue that Atlantic Research left
open is likely to arise in most CERCLA cases. Thus,
the situation presented in this case is quite common
under CERCLA, quite important to all parties involved in CERCLA litigation (including the federal
and state governments), and subject to quite different
liability rules depending on the jurisdiction in which
the contamination has occurred.
1. The Eighth Circuit, though not alone, has
staked out the most harsh and formalistic position,
effectively holding that any enforcement action
against a party - whether an AOC or a suit under
§106 or §107, and no matter how resolved or what
liability was or was not established for any particular
form of contamination - automatically precludes resort
to a §107(a) cost recovery action. Pet. App. 14-16
(because Morrison has entered administrative settlements and was once sued under §107, the exclusive
remedy is §113(f)); see also Solutia, Inc. & Pharmacia
Corp. v. McWane, Inc., 726 F. Supp. 2d 1316, 1345-46
(N.D. Ala. 2010) (same); see also discussion of cases in
sections I.B.3. and 4. below.
2. Other Circuits, however, have recognized
that such an approach is difficult to square with the
plain language of CERCLA. To varying degrees, these
courts have focused on (1) the nature of the action
brought against a party (e.g., whether it was an
administrative proceeding, a suit by a state agency,
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or a §106 or §107 proceeding brought by the EPA) and
(2) the substance of the action in terms of what was
actually established regarding a party’s liability.
One of the most extensive and thoughtful discussions of the issues is in W.R. Grace & Co.-Conn. v.
Zotos Int’l, Inc., 559 F.3d 85 (2d Cir. 2009). In Grace,
the Second Circuit addressed a claim under §107 by a
party that had agreed to incur response costs as part
of an administrative settlement but had never been
found legally responsible for causing the contamination the party was remedying. Phrasing the question as "whether a potentially responsible party who
has remediated a contaminated site pursuant to an
administrative consent order has a cause of action to
pursue necessary associated costs under section 107,"
the Second Circuit concluded that the answer is "it
does." Id. at 90.
The party from whom Grace sought cost recovery
argued that "because Grace ’was compelled to incur
costs pursuant to an administrative order,’ it has not
incurred response costs within the meaning of section
107(a), and therefore has no cause of action." 559 F.3d
at 91. The Second Circuit was not fooled: "[clefendant’s] rationale ... is misguided." Id. "We hold that
Grace may pursue necessary response costs pursuant
to section 107(a) even though its expenditures were
made in compliance with a consent order." Id. at 91-92.
Noting that "response costs are liberally construed under CERCLA," 559 F.3d at 92, the Second
Circuit had no trouble concluding that Grace had
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taken "remedial action as that term is defined in
[CERCLA] and thus performed a ’response’ action as
that term is [also] defined in [CERCLA]." Id. Further:
Under the plain language of the statute,
the fact that a party enters into a consent
order before beginning remediation is of no
legal significance with respect to whether or
not the party has incurred response costs as
required under section 107(a). Our reliance
on the statutory language conforms with the
Supreme Court’s emphasis on the text of
CERCLA in interpreting section 107(a).
Id. (emphasis added).
Citing this Court’s decision in Atlantic Research
"that section 107(a) is not limited solely to ’innocent’
parties," the Second Circuit pointed out that similarly
"section 107(a) does not specify that only parties who
’voluntarily’ remediate a site have a cause of action."
559 F.3d at 92. The court emphasized that "[h]ere,
Grace seeks to recover costs for remediation it performed itself; it does not seek to recoup expenses incurred in satisfying a settlement agreement or a court
judgment." Id. at 93. Further, the court observed that
its holding "is consistent with prior decisions that
have allowed potentially responsible parties to seek
cost recovery under section 107(a) despite government involvement and oversight." Id. (citing Schaefer
v. Town of Victor, 457 F.3d 188, 201 (2d Cir. 2006)
(holding that because a "[party’s] response costs were
not incurred ’solely due to the imposition of liability
through a final administrative order’... [the party]
may bring this action under §107.").
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In stark contrast to the Eighth Circuit in this
case, where there has never been a determination
(and could not be) that Morrison is liable for TCE
contamination from Dravo’s Colorado Avenue facility,
the Second Circuit held that the "relevant inquiry
with respect to section 107(a) is whether the party
undertook the remedial actions without the need for
the type of administrative or judicial action that
would give rise to a contribution claim under section
113(f)." 559 F.3d at 94. Indeed, the court observed
that "Grace saved the parties and the government
litigation costs, and presumably also limited ongoing
contamination by promptly remediating the site." Id.
Thus:
We find no basis for interpreting
CERCLA in a way that would discourage
parties from entering agreements with the
states to ensure a proper cleanup. To disallow a party who has entered into a consent
order with an administrative agency to seek
recovery of expenditures from other PRPs
would discourage cooperation with state
agencies.
Id. at 95; see also Ford Motor Co. v. Michigan Consolidated Gas Co., 2009 WL 3190418, "6-’9 (E.D.
Mich. 2009) (following Grace); Ashland, Inc. v. Gar
Electroforming, 729 F. Supp. 2d 526, 542-44 (D.R.I.
2010) (also following Grace). The "discouragement"
that the Grace court alluded to would surely have
influenced Morrison’s decision to cooperate with the
EPA and agree that Well-D would remediate TCE
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contamination when Morrison and the EPA executed
the 1996 AOC.
To similar effect as Grace with respect to administrative orders is the Sixth Circuit’s decision in ITT
Indus., Inc. v. BorgWarner, Inc., 506 F.3d 452 (6th Cir.
2007). Like the Second Circuit, the Sixth Circuit held
that an administrative order under which a party
directly incurs cleanup costs does not bar a section
107(a) action for cost recovery. Instead, the Sixth
Circuit pointed out that such a plaintiff
is not simply reimbursing the United States
for costs it "incurred"; thus, this seems to
contravene the distinction drawn by the Supreme Court in Atlantic Research and Cooper
Industries regarding actions appropriately
governed by §107(a) (i.e., where PRP incurs
direct costs) versus §113(f) (i.e., those where
a PRP is reimbursing a third party for recovery costs).
506 F.3d at 461. Thus, the Sixth Circuit concluded
that such an AOC "does not constitute an administratively approved settlement." Id.
3. Some Circuits have drawn a distinction
between administrative settlements or orders on the
one hand, and suits under §106 or §107 on the other,
holding that the former may not bar a cost recovery
claim, but that the latter automatically do. Thus, in
ITT Indus., Inc., the Sixth Circuit made clear that
if a party incurred costs following a suit under §106
or §107, then the exclusive remedy would be contribution under §113(f): "To maintain the vitality of
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§l13(f), however, [parties] who have been subject to a
civil action pursuant to §§106 or 107 or who have
entered into a judicially or administratively approved
settlement must seek contribution under §l13(f)."
506 F.3d at 458. That holding is consistent with the
Eighth Circuit’s formalistic holding to the same
effect in this case, although the Sixth Circuit did
recognize that its holding was subject to question,
citing Atlantic Research as follows: "but see 127 S.Ct.
at 2338 n. 6 (acknowledging possible overlap)."
The Ninth Circuit seems to take a similar position to the Sixth Circuit when an action under §106
or §107 has been filed, though that court also seems
to contemplate that when a party incurs direct response costs (as opposed to reimbursing the response
costs of others), a suit under §107 is proper. See
Kotrous v. Goss-Jewett Co., 523 F.3d 924, 932 (9th Cir.
2008) ("A PRP cannot choose remedies, but must
proceed under §113(f)(1) for contribution if the party
has paid to satisfy a settlement agreement or court
judgment pursuant to an action instituted under §106
or §107. If, however, the private party has itself
incurred response costs, it may seek recovery under
§107.").
4. Finally, the Third Circuit has allowed a suit
under §107(a) when the parties seeking cost recovery
paid into a common trust fund that was in turn
expended for remediation efforts required by consent
decrees. In Agere Systems, Inc. v. Advanced Environmental Technology Corp., 602 F.3d 204 (3d Cir. 2010),
two parties sought cost recovery under §107. One of
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the plaintiffs was a signatory to one of the consent
decrees at issue; the other party was not a signatory
to either consent decree. Neither party had been sued
under §106 or §107. Id. at 224.
The Third Circuit held that both parties could
invoke §107 for four reasons. First, by paying into the
group trust fund to finance remediation, both parties
had "incurred" response costs within the plain meaning of CERCLA. Id. at 225. Second, the plaintiffs had
no §113(f) claim for contribution in the circumstances
presented. Third, allowing recovery would promote
the goal of CERCLA which is "’to encourage private
parties to assume the financial responsibility of
cleanup by allowing them to seek recovery from
others.’" Id. at 226 (quoting Key Tronic Corp. v.
United States, 511 U.S. 809, 819 n.13 (1994)). Finally,
the Third Circuit pointed out that
Our holding is buttressed by the Supreme
Court’s description of §107(a) and §113(f) as
"overlapping remedies." It would be a stretch
to describe the remedies as "overlapping" if
they are actually intended to exclude an entire group of PRPs from both remedies.
Id. (internal citations omitted).
Ultimately, there are at least two distinctly
different approaches in the Circuits to the question
presented here, and perhaps even three or four variations. (1)At one extreme is the Eighth Circuit’s view
that any AOC or suit under §106 or §107 automatically
precludes resort to a §107 cost recovery action, with
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the exclusive remedy instead being an action for contribution under §113(f). This position seems designed
to eliminate any and all "overlap" between the §107
and §113 remedies, with the result that it cannot be
faithful either to the plain language of section 107(a)
or the suggestion in this Court’s decisions that the
two provisions are "overlapping remedies."
(2) Some Circuits clearly hold that administrative orders or settlements are not an automatic bar to
invoking the §107 remedy, but also hold that any
previous suit against the party under §106 or §107 is
an absolute bar. This approach appears to have its
basis in the Court’s holding in Cooper Industries that
only a party sued under §106 or §107 can maintain
an action for contribution under §113(f). But this
approach greatly oversimplifies the situation, and
misreads both Cooper Industries and Atlantic Research. Indeed, there are certainly instances in which
a party has been sued under §106 or §107 but there
still is no basis under traditional tort law principles
for a finding of "common liability" with other parties,
a prerequisite to a §113(f) contribution claim, as
discussed in section I.C.2. below.
(3) Some Circuits and district courts have recognized that the plain language of CERCLA §107(a)
does not impose "voluntariness" as a condition of
seeking cost recovery, nor does §107 or this Court’s
decisions ever state that a party previously subject to
suit may not bring a cost recovery action against
another private party. Indeed, the Court’s recognition
in Atlantic Research that even "compelled" costs may
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be costs directly incurred under §107 - when such
costs are not reimbursing another parties’ costs " is
most faithful to the actual language of CERCLA.
Thus, absent a showing that a §107 plaintiff shares
"common liability" with the defendant - and there
has never been such a showing here with respect to
TCE - the rule most faithful to CERCLA would be to
permit Morrison’s §107 suit against Dravo to proceed.
Morrison is seeking the recovery of costs it has
directly incurred in order to clean up Dravo’s mess,
not "contribution" from a jointly and severally liable
party.
This case presents the Court with an excellent
factual situation in which to address these common
CERCLA issues, as well as a clean legal vehicle with
no procedural or other problems.
Co

The Eighth Circuit’s Holding Is Contrary To The Plain Language Of CERCLA
And This Court’s Decisions.

On the merits, the Eighth Circuit failed to follow
the plain language of §107 which nowhere required
"voluntariness" as a precondition to a cost recovery
action under that section. Instead, the Eighth Circuit
has attempted to rewrite CERCLA to eliminate any
overlap between §107(a) and §113(f). Even were that
goal desirable and laudable, it is not within a Circuit’s power to so alter Acts of Congress.
The Eighth Circuit’s formalistic approach also
frustrates the purpose of CERCLA. To be sure, the
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Eighth Circuit’s rigid test separates §107(a) cost
recovery actions from §113(f) contribution actions.
But, in so doing, the Eighth Circuit’s position may
discourage private parties from entering administrative orders and consent decrees. Moreover, the Eighth
Circuit’s approach can result in dramatic unfairness
to private parties in Morrison’s position, by permitting culpable parties such as Dravo to escape or
reduce their liability.
1. The Plain Language Of CERCLA
Permits A §107 Claim Here.
CERCLA §107(a)(4)(A) provides that parties shall
be liable for "all costs of removal or remedial action"
incurred by governments. 42 U.S.C. §9607(a)(4)(A).
Subsection (B) imposes liability for "any other necessary costs of response incurred by any other person
consistent with the national contingency plan." Id.
§9607(a)(4)(B). This Court has held that the "plain
language of subparagraph (B) authorizes costrecovery actions by any private party, including
PRPs." Atlantic Research, 551 U.S. at 137.
Furthermore, not one word or provision in
CERCLA limits such costs to those "voluntarily"
incurred. Indeed, nothing in 3107 so much as hints
that the section is inapplicable to parties who may
have contribution rights under §113(f). Likewise,
3113 is equally silent on the exclusivity of the contribution remedy, providing that a party "may" seek
contribution from a PRP "during or following any civil
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action under section 9606 of this title or under section
9607(a) of this title," 42 U.S.C. §9613(f)(1), or, following resolution of liability with the government, a PRP
"may" seek contribution from another PRP not party
to the settlement. Id. §9613(f)(3). Nowhere does 3113
state that these remedies are exclusive of any rights
under 3107.
In Atlantic Research, the Court held that
CERCLA uses the term "contribution" in its traditional, common law sense - as a legal term of art not a new statutorily-defined term. The Court recognized that the common law defines "contribution" as a
"tortfeasor’s right to collect from others responsible
for the same tort after the tortfeasor has paid more
than his or her proportionate share." 551 U.S. at 138
(emphasis added). The Court further recognized,
importantly for this case, that the remedy 3107
creates is different than the common law concept of
"contribution":
By contrast, §107(a) permits recovery of
cleanup costs but does not create a right to
contribution. A private party may recover
under §107(a) without any establishment of
liability to a third party. Moreover, §107(a)
permits a PRP to recover the costs it has "incurred" in cleaning up a site. When a party
pays a third-party to satisfy a settlement or
court judgment, it does not incur its own
costs of response. Rather, it reimburses other
parties for costs that those parties incurred.
551 U.S. at 139.
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Thus, if the EPA cleans up a site and then successfully sues a party to recover those costs, that
party’s only remedy against third parties would be a
suit under §113(f) for contribution. But, in contrast,
if a party spends its own money to clean up a site (as
Morrison is doing here with respect to Dravo’s TCE),
that party has a cost-recovery claim under §107, not a
"contribution" claim. Under the plain language of
CERCLA, it makes not the slightest difference
whether Morrison cleans up the TCE "voluntarily" or
under administrative compulsion. Either way, Morrison has "incurred" direct response costs within the
scope of §107.
The Court in Atlantic Research did reserve
judgment on the question presented here, but the
logic of the Court’s opinion strongly suggests that
Morrison should be able to pursue a §107 claim.
Atlantic Research can and should be read to allow a
contribution action under §113(f) only when a PRP
"reimburs[es] response costs paid by other parties," in
which case "the PRP has not incurred its own costs of
response and therefore cannot recover under §107(a)."
551 U.S. at 139. Conversely, "§107(a) permits cost
recovery (as distinct from contribution) by a private
party that has itself incurred cleanup costs°" Id. Read
this way, the two remedies complement each other
and "neither remedy swallows the other." Id. n. 6.
Nor does any suggestion that such a reading will
undermine the "settlement bar" of §113(f) carry
weight in light of the Court’s rejection of that very
argument in Atlantic Research. The United States
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made such an argument in Atlantic Research, but the
Court concluded that "we doubt this supposed loophole would discourage settlement," 551 U.S. at 140,
for at least three reasons. First, a party who has
settled with the government but now faces a §107
claim could file a §113(f) counterclaim and a court
"applying traditional rules of equity would undoubtedly consider any prior settlement." Id. at 141.
Second, the "settlement bar continues to provide
significant protection from contribution suits by PRPs
that have inequitably reimbursed the costs incurred
by another party." Id. Third, any "settlement carries
the inherent benefit of finally resolving liability to the
United States or a State." Id. Furthermore, nothing
in CERCLA would appear to preclude the government
from negotiating AOCs or consent decrees under
which a party would expressly relinquish its rights
under §107(a).

t

There Is No "Common Liability"
Here That Would Permit A §113(f)
Claim.

In Atlantic Research, the Court made clear that
CERCLA uses the term "contribution" in the traditional, common law sense. Under longstanding
tort law principles, there is no joint and several
liability unless one of a handful of recognized circumstances is established: (1) tortfeasors "act in concert";
(2) tortfeasors cause a "single indivisible injury"; or
(3) tortfeasors share a common duty, or have vicarious or imputed liability. Prosser and Keeton on Torts
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346-47 (5th ed. 1984). Otherwise, the common law
rule was that "apportionment is required if the harms
done by two or more tortfeasors were separable or
divisible .... Each tortfeasor is liable for the harm he
caused, no more, no less." Dan B. Dobbs, The Law of
Torts 1077 (2000).
None of the circumstances that justify joint and
several liability under the common law are present in
this case. First, there is no evidence - and no allegation has ever even been made - that Morrison and
Dravo conspired or otherwise acted in concert to
release TCE. Nor have Dravo and Morrison contributed to a single indivisible injury, because Dravo
alone released TCE at the Colorado Avenue Subsite.
Moreover, the TCE that is remediated by Well-D is
clearly distinguishable (divisible) from the contaminants (EDB and CT) for which Morrison was found
liable under CERCLA. In fact, the contaminants are
present in different aquifer plumes - the OU1 plume
for TCE and the OU6 plume for CT and EDB.
The Eighth Circuit opined that Morrison has
"common liability" with Dravo because Well-D is extracting all three contaminants - TCE, CT and EDB
- and Morrison in the 1996 AOC agreed that Well-D
would remediate TCE. The Eighth Circuit thus
concluded that because Morrison agreed to remedy
TCE contamination, it was, ipso facto, legally responsible for having caused TCE contamination in the
first instance. That reasoning, however, is certainly
not supported by any language in CERCLA, is flatly
contrary to centuries of common law tort principles,
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and ultimately, with all due respect, is both unfair
and nonsensical.
Effectively, the Eighth Circuit held that any
party who cleans up someone else’s mess necessarily
becomes jointly and severally liable with that other
party. Furthermore, the Eighth Circuit’s decision
means that anyone engaged in remediation downstream from other contaminant sources is jointly
liable for cleaning up all the contaminants that
entered the aquifers upstream, while the upstream
source is only liable for its own releases. Such a result
would be both unjust and illogical, and CERCLA does
not support or require it.
The Eighth Circuit erred when it held that
§113(f) is Morrison’s exclusive remedy in the circumstances presented here. Under the plain language of
CERCLA, neither an AOC or a consent decree is a
categorical bar to a cost recovery action under
§107(a).
To the contrary, the plain language of CERCLA
and this Court’s decisions both point to an answer
different than the one the Eighth Circuit embraced
here. Because the important and recurring question
presented continues to vex the lower courts and has
resulted in a split of authority, the Court’s plenary
review is warranted.
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CONCLUSION
The petition for a writ of certiorari
should be
granted.
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